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MVEMORANDUM OPI NI ON*
The matter before the Court is a Motion for Summary
Judgnent filed on behalf of Arnenia Coffee Corporation
(Armenia) with respect to the trustee’s conplaint to avoid

seven all egedly preferential payments? made by Brothers Gournet

The court’s jurisdiction was not at issue. This
Mermor andum Opi ni on constitutes our findings of fact and
concl usi ons of | aw.

At the hearing on the Motion for Sunmmary Judgnment held on
May 17, 2001, Arnenia s counsel represented that a wire
transfer made within the preference period was not at issue in
this sunmary judgnent proceedi ng.



Coffees, Inc. (hereinafter, Debtor or Brothers) to Arnenia
during the 90-day prepetition period. Arnenia noves, in the
alternative, for partial summary judgnent.

The issues before us are (1) whether Debtor was insolvent
within the neaning of 11 U S. C. 8547(b)(3) at the time of any
of the transfers and (2) even if the Debtor was insolvent when
the transfers were nade, has Arneni a established defenses to
any of the transfers under the subsections of 11 U S. C
8547(c)(2), nanely, that a transfer was

(A) in paynent of a debt incurred by the debtor in

t he ordinary course of business or financial affairs
of the debtor and the transferee;

(B) made in the ordinary course of business or
financial affairs of the debtor and the

transferee; and

(C©) made according to ordinary business terns....

Section 547(g) outlines the burden of proof for both
subsections (b) and (c):

For the purposes of this section, the
trustee has the burden of proving the
avoidability of a transfer under subsection
(b) of this section, and the creditor or
party in interest against whomrecovery or
avoi dance i s sought has the burden of
proving the nonavoidability of a transfer
under subsection (c) of this section.

The burden of proof, however, under 8547(b)(3) is entitled

to the rebuttable presunption outlined in 8547(f):
For the purposes of this section, the
debtor is presuned to have been insol vent
on and during the 90 days i medi ately

preceding the date of the filing of the
petition.



We | ook first to how the presunption may be affected by a

notion for summary judgnment. Gasmark Ltd. Liquidating Trust v.

Louis Dreyfus Natural Gas Corp., 158 F.3d 312 (5'" Cir. 1998),

expl ains how the general rule regarding a notion for sunmary
judgnment interacts with the presunption affecting the burden of
proof under 8547(b)(3):

Summary judgnment is appropriate if the
record discloses "that there is no genuine
I ssue as to any material fact and the
noving party is entitled to judgnent as a
matter of law." R Bankr.P. 7056 (stating
that Fed. R Giv.P. 56(c) applies in
adversary proceedings); Fed.R Gv.P. 56(c);
accord Celotex Corp. v. Catrett, 477 U S
317, 322.... (1986).

I nsolvency is a "financial condition such
that the sumof [the] entity' s debts is
greater than all of [its] property, at a
fair valuation...." 11 U S.C. A 8§ 101(32)
(1993). A debtor is presuned insolvent on
and during the 90 days before filing for
bankruptcy.... The party seeking to rebut

t he presunption nust introduce sone

evi dence to show that the debtor was
solvent at the tine of the transfer....
Summary judgnment in favor of the trustee is
appropriate when the party seeking to rebut
the presunption fails... or when there is
no genui ne i ssue of material fact
concerning insolvency and the trustee is
entitled to judgnment as a matter of law. ...

158 F. 3d at 315 (enphasis in original).

Here, on the issue of insolvency, Arnmenia nmust rebut the
presunption by showing that there are no material facts in
di spute on the issue and that Debtor was solvent at the tines

of the transfers. Arnenia offers the opinion of Dr. Samuel J.



Kur sh, ®* who used the incone and nmar ket nethodol ogi es of a prior
eval uator, Corporate Valuation Advisors, hired as a consultant
by Debtor,”* to arrive at his conclusions regarding sol vency of
Debt or as of August 27, 1998, the date Debtor filed its
petition.®> Dr. Kursh opines "within a reasonabl e degree of
econom ¢ certainty, that Brothers was sol vent on August 27,
1998."°

Debtor offers portions of the Affidavit of Barry Bil nes,
its Chief Financial Oficer, citations to its SEC Form 10-Q

and references to its Disclosure Statement ' to argue that it

%Debt or has not chal |l enged the expert w tness credentials
of Dr. Kursh.

‘Docket No. 55, Qpening Brief of Arnenia Coffee in Support
of Its Mdotion for Summary Judgnent or, Alternatively, for
Partial Sunmary Judgnent (Arnenia’s Opening Brief), page 7.

Al'l docket references are to the adversary docket.

°CVA val ued Debtor approxinmately 14 months prior to its
filing chapter 11. Dr. Kursh finds CVA s nethodol ogy
"general ly acceptable” and updated it as of August 27, 1998,
based on docunents produced in this litigation and i ndependent
research. Dr. Kursh explains how he viewed and carried out his
assignnment: "Rather than determ ning Brothers' fair market
val ue as of August 27, 1998, this exercise deternm nes whether
this val ue woul d exceed the value of Brothers' liabilities on
that date.” Page 3 of Exhibit I, Arnenia s Opening Brief.

°Nei t her party disputes that the liabilities of the Debtor
were $41 million at the operative tinme. See footnote 3 on page
3 of Brothers Gournmet Coffees' Statenment of D sputed |Issues of
Fact, Docket No. 64, and the fourth full paragraph of page 10
of Dr. Kursh's report, Docket No. 55, Exhibit I. Attorney
Jenkins for Arnenia referred to the $41 mllion figure in oral
argunent on May 17, 2001

‘Docket No. 64, Statement of Disputed |ssues of Fact of
Plaintiff, Brothers Gournet Coffees, Inc. (Debtor’s Statenent
of Disputed |Issues of Fact), pages 3 and 4.



was insolvent at the tine of the transfers. Although Arnenia
argues that this evidence does not satisfy Debtor’s burden of
per suasi on because, unlike Arnenia, Debtor has proffered no
expert testinony,® Debtor has offered its SEC Form 10-Q
prepared two nonths prior to filing, listing the assets at
$31.896 nmillion,® and the affidavit of its CFO stating that
despite aggressive marketing attenpts, it received no binding
offers. Debtor argues that this indicates that it received no

10

bid in excess of its liabilities. Debtor’'s evidence is

enough to establish a material fact in dispute concerning its

8Attorney Jenkins’ argument at hearing on May 17, 2001,
found at Transcript of Mdtion for Summary Judgnent, Docket No.
71, page 19.

’Docket No. 60, Debtor’s Appendix of Certain Materials
Cited in Answering Brief of Brothers Gournmet Coffees, Inc. to
Arnmeni a Cof fee Corporation’s Mdtion for Summary Judgment or
Alternatively, Partial Sunmary Judgnent (Debtor’s Appendi x), at
B- 0659 to B-0680, Form 10-Q Quarterly Report to the SEC for the
period ended June 26, 1998. The Debtor's Condensed
Consol i dat ed Bal ance Sheets, which is part of the 10-Q
subm ssion, states at Note 5: "As a result of the Conpany’s
estimated shortfalls of cash flow, the Conpany wote-off its
good will in the anount of $50,251[,000] in the quarter ended
June 26, 1998." |d. at B-0666.

Docket No. 64, Statenment of Disputed |Issues of Fact,
page 3. This statenent is not a direct quote rather it is a
paraphrase fromthe Affidavit of Barry Bilnes in Qpposition to
Arnmeni a Cof fee Corporation’s Mdtion for Summary Judgment or
Al ternatively, Partial Sunmary Judgnent, page 2, paragraph 6,
whi ch actually reads "The concerted and aggressive narketing
effort conducted by Schroeder & Co. and Brothers’ nanagenent
resulted in Brothers receiving numerous expressions of
Interest. Brothers had substantial negotiations, including the
conducting of the due diligence, with several entities
I ncl uding The Proctor & Ganbl e Conpany and Green Muntain Tea
and Coffee, Inc. Brothers, however, received no binding offers
for its business." Docket No. 60 at B-0312.



financial condition and, therefore, to defeat a notion for
sumrary j udgnment.

Both Arnenia and Debtor cite Travellers International AG

v. Trans World Airlines, 134 F.3d 188 (3¢ Cir.), cert. denied,

523 U. S. 1138 (1998), regarding appropriate nmethods of
val uati on of both assets and liabilities to be used in a

Chapter 11. Travellers used a "going concern” analysis to

determ ne fair valuation of debtor’s assets when debtor was not
| i qui dati ng and debtor's insolvency as of the date of a
transfer was at issue. The court stated:

Whet her a conpany is insolvent under the
Bankruptcy Code is considered a m xed
guestion of law and fact. See Mody V.
Security Pacific Business Credit, 971
F.2d 1056, 1063 (3d Cr. 1992)....

The first question we nust answer is how to
nmeasure properly a "fair valuation" of

[ debtor’s] assets according to 11 U S.C
8101(32)(A). Because liquidation in
bankruptcy was not clearly immnent on the
date of the challenged transfer, we concern
ourselves with how to achieve a fair

val uation of [debtor’s] assets on a "going
concern" basis.

Travellers, 134 F.3d at 193.

In the case at bench, the evidence in support of and in
opposition to the notion for summary judgnment is so varied that
material facts are in dispute as to whether bankruptcy was
I mMm nent on the dates of the transfers. Wth the evidence
presented in these proceedi ngs, we cannot determ ne whether the
| i qui dati on or going concern val uation nethod wll apply.

Debtor, of course, has the rebuttabl e presunption of insolvency

6



inits favor. Arnenia, however, has introduced expert opinion
that the presunption may be rebutted. However, Arnenia's
evidence is not uncontested. Debtor ultimtely bears the
burden of persuading this court that it was, in fact, insolvent
on the dates of the transfers.

Armeni a’s expert used a "going concern" nethod for
val uation which led himto conclude that Debtor was not
I nsolvent in the preference period. Debtor, however, used a
| i qui dati on nmet hod of valuation which led it to concl ude that
it was insolvent. In the face of two differing nmethods used
for the business eval uations, which suggest opposite
concl usions on the issue of insolvency, sunmary judgnent cannot
be granted. The court is asked to conpare apples to oranges.
For reasons which follow, however, we need not set an
evidentiary hearing.

Regardi ng the 8547(c)(2) issues, we nust exam ne evidence
proffered by Arnmenia in support of its Mdttion for Summary
Judgnent or Partial Summary Judgnent to show that the standards
of 8547(c)(2)(B) (ordinary course of business of debtor and
transferee) or 8547(c)(2)(C (ordinary business terns) have
been met. Neither party asserts that 8547(c)(2)(A) (debt
I ncurred in ordinary course of business) has been net. W find
that there are no material facts in dispute as to the renaining
| Ssues.

The first dispute revol ves around Debtor’s argunent that

Armeni a stepped up its collection efforts in the preference



period such that the paynents were not nade in the ordinary
course of business as is required to satisfy 8547(c)(2)(B).
The record establishes that prior to the preference period,
Armeni a made calls to Debtor concerning paynent related to 50
percent of its orders, but, during the preference period,
called regarding five out of seven orders. ' W do not find
the change to be material on the facts of this case. The chart
of paynents included with the Affidavit of Arlene Zi mer,
Docket No. 55, Exhibit A, indicates that of the 107 pre-
preference paynents several were nmade after three phone calls.
The preference period paynents were nmade after no, one or two
calls. Thus, the record establishes that the parties had a 3%
year business history before the preference period, ** during
which calls to aid in collection of about 107 invoices
fluctuated. The record shows not hi ng unusual about the course
of business between the parties in the preference period as
conpared with the prior three years.

Addi tional |y, Debtor argues®® that "the Preference Period

Paynment made on June 5, 1998 was nade 32 days after the ‘due

“Docket No. 64, Debtor’s Statenent of Disputed |Issues of
Fact, page 11. W note that the parties admt having had 107
pre-preference period invoiced transactions.

2Docket No. 63, Reply Brief of Armenia Coffee Corporation
in Support of Its Mtion for Summary Judgenent, or,
Alternatively, for Partial Summary Judgnment (Arnenia s Reply
Brief), page 11, and Docket No. 55, Affidavit of Paul Fisher,
Exhi bit E, page 6.

Docket No. 64, Debtor’s Statenent of Disputed |Issues of
Fact, page 11.



date’[] whereas, there was not a single (0.00% Pre-Preference
Paynment nmade 32 or nore days after the 'due date'...."

However, three deliveries made and invoiced on March 12, 1996,
and, per the invoice, due 30 days later, were paid on May 13,
1996. ' Accepting the 30-day payment expectation testified to
by Paul Fisher,™ we find that the June 5, 1998, paynment was
nore than 32 days past invoice due date of April 11. 1In
addition, there were several paynents made 31 days past the due
dates. Further, Debtor admits® that the average tinme between
I nvoi ce due date and paynent date in the pre-preference period
was approxi mately 32.69 days. Debtor admts that the average
ti me between invoice due date and paynent date in the
preference period, exclusive of the wire transfer which is not

at issue for summary judgnment purposes, was approxi mately 33.71

YAl t hough Debtor lists these paynments as 52 days after
invoice in its Responses to Defendant’s First Request for
Adm ssions found at Docket No. 55, Exhibit C of Arnenia’ s
Opening Brief, it indicates the sane dates for delivery and
I nvoi cing, March 12, 1996, and for paynent, May 13, 1996, that
Arnmenia indicates in its Exhibit C chart for these orders.
There are 62 days between delivery, or invoicing and paynent.
Thus, the paynent was 32 days past the due date of April 11,
1996.

“Docket No. 55, Arnenia’s Opening Brief, Exhibit E page
1. This expert in coffee industry practices opines in an
affidavit that "The credit terns between Brothers and Arnenia
general ly remai ned consi stent throughout their relationship.
Payment terms were essentially the same on all contracts: 30
days after delivery order. This is a standard termin the
green coffee industry."

Docket No. 55, Armenia’s Qpening Brief, Exhibit B,
Plaintiff’'s Responses to Defendant’s Third Request for
Adm ssi ons, page 2, Answers to Request No. 1.



days.'” The difference of one day is not material on the facts
of this case.

Reference to the Affidavit of Arlene Zimer, an
adm ni strative and accounti ng manager with Arnenia, yields a
slightly different version of the facts but a simlar
conclusion regarding | ate paynents. She indicates: "The due
dates on the invoices that Arnmenia i ssued were either 30 days
fromthe date that Brothers approved the coffee or 30 days from
the date of delivery order."* Her chart shows that the
preference period paynents were made 8 to 29 days after due
date. Pre-preference paynents were made 0 to 31 days | ate,
i ncluding four paynents that were 31 days late. Paynents in
the preference period were within the range of paynents nade in
the pre-preference period. Arnenia has net its burden
conclusively on the issue of the test outlined in
8547(c) (2)(B)

There are two applicable Third G rcuit cases which speak

to 8547(c)(2)(C issues: 1n re Mlded Acoustical Products,

Inc. 18 F.3d 217 (3d Gr. 1994), and In re First Jersey

Securities, Inc. 180 F.3d 504 (3d Cir. 1999).* Concerning the

YI'bid., Answer to Request No. 2.

pocket No. 55, Arnmenia’ s Qpening Brief at Exhibit A at
2, paragraph 5 (Affidavit of Arlene Z mmer).

“Arnenia also cites J.P. Fyfe v. Bradco Supply Co. 891
F.2d 66 (3" Gir. 1989). However, the appellate court there
found that the allegedly preferential paynents to the creditor
were made prepetition after the debtor revealed its financial
(continued...)
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8547(c)(2)(C) analysis, Debtor contends that Arnmenia "has not

provi ded any specific data regarding the ordinary business

n 20

terns in the green coffee industry and conmmends to us the

case of Inre Schwinn Bicycle Co., 205 B.R 557 (Bankr. N.D.

[1l1. 1997), to say that general testinony unsupported by any
specific data is insufficient to prove ordinary business terns.
More directly, Schw nn says:

Evi dence of the creditor’s dealings with

ot her custoners is insufficient to prove

"ordi nary business terns".... Cenera

testinony by an enpl oyee of the defendant,

unsupported by any specific data, is

insufficient to prove "ordinary business

ternms."
205 B.R at 573 (citations omtted). The facts before us are
not apposite to those in Schwinn. Arnenia s evidence was not
general testinony by an enployee, nor did it concern only
Armenia’s dealings with other custoners. Paul Fisher neither
I's, nor was, an enployee of Arnenia. He is an expert whose
opi nion was offered as to the experience of paynent for orders
in the green coffee industry.? Paul Fisher indicated that he

was overseer of invoicing and credit operations for a

19C...continued)
difficulties to the creditor who altered its normal paynent
terms wth debtor because of the revel ations.

*Docket No. 59, Answering Brief of Brothers Gournet
Coffees, Inc. to Arnenia Coffee Corporation’s Mition for
Summary Judgnent or, Alternatively, Partial Summary Judgnent
(Debtor’s Answering Brief), page 22.

“Brot hers has not challenged the credentials of Pau
Fi sher as an expert.

11



conmpetitor of Debtor, Tristao Trading.  He opined thus:
Based on ny experience in the industry,
both as Tristao’ s president and as a green
(sic) Coffee Association arbitrator, it is
ny opinion that the paynments made by check
to Brothers during the preference period...
are not unusual for the green coffee
i ndustry. ?

Debt or produced no evidence to refute his opinion, and
summary judgnent will be granted on the 8547(c) issues. Thus,
whet her or not Debtor was insolvent on the dates of the
allegedly preferential transfers need not be determ ned
because, even if it was, Arnenia has established its
def enses. *

An appropriate order will be entered.

DATE: January 10, 2002 /sl
Judith K Fitzgerald
United States Bankruptcy Judge

*Docket No. 60, Appendix of Certain Materials Cted in
Debtor’s Answering Brief, B-0701, paragraph 3.

Docket No. 60, Appendix of Certain Materials Cted in
Debtor’s Answering Brief, B-0706, paragraph 12.

W addressed the issue of deciding solvency by way of
summary judgnment because the sanme issue may arise in a nunber
of pending adversary actions in this case.

12



CC:

Jeffrey Schlerf, Esq.

The Bayard Firm

222 Del aware Avenue, Suite 900
W I mngton, DE 19801

Kirk L. Burns, Esq.

Ri chard Engman, Esq.

Wite & Case, LLP

First Union Financial Center
200 Sout h Bi scayne Boul evard
Mam , FL 33131

Dani el G nsberg, Esq.

Wiite & Case, LLP

1155 Avenue of the Anericas
New York, NY 10036

Regina lorii, Esq.

St ephen E. Jenkins, Esq.
Ashby & Geddes

One Rodney Square

P. 0. Box 1150

W m ngton, DE 19899

Dewey ol ki n, Esq.

28 West 44'" Street

Suite 1020

New York, NY 10036

United States Trustee
844 King Street

Suite 2313

W m ngton, DE 19801
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IN THE UNI TED STATES BANKRUPTCY COURT
FOR DI STRI CT OF DELAWARE

I N RE:
Br ot hers Gournet Coffees, Bankruptcy No. 98-1970
Inc., et al.,

Debt or s Chapter 11

Brot hers Gournet Coffees, |nc
Plaintiff

Adversary No. 00-660
V.
Armeni a Cof fee Corporation

a/ k/al Silver Spoon Gournet,
Def endant

(
(
(
(
(
(
- (
(
(
(
(
(
ORDER

AND NOW this 10'" day of January, 2002, for the reasons
expressed in the foregoing Menorandum Opinion, it is ORDERED,
ADJUDGED, and DECREED that Arnmenia’ s Mtion for Sunmary
Judgenent is GRANTED to the effect that the Trustee may not
avoid the seven preference period paynents nmade by check and
corresponding to Invoice Nunbers SS-2010, SS-2058, SS-2091,
SS-2117, SS-2112, SS-2178, and SS-2170.

It is FURTHER ORDERED that a status conference as to the
remai ni ng paynent nade by wire transfer will be held on January

28, 2002, at 10:30 AMin the Bankruptcy Court for the D strict
of Del aware, 824 Market Street, WI m ngton, Del aware.

/sl
Judith K Fitzgerald
United States Bankruptcy Judge




CC:

Jeffrey Schlerf, Esq.

The Bayard Firm

222 Del aware Avenue, Suite 900
W I mngton, DE 19801

Kirk L. Burns, Esq.

Ri chard Engman, Esq.

Wite & Case, LLP

First Union Financial Center
200 Sout h Bi scayne Boul evard
Mam , FL 33131

Dani el G nsberg, Esq.

Wiite & Case, LLP

1155 Avenue of the Anericas
New York, NY 10036

Regina lorii, Esq.

St ephen E. Jenkins, Esq.
Ashby & Geddes

One Rodney Square

P. 0. Box 1150

W m ngton, DE 19899

Dewey ol ki n, Esq.

28 West 44'" Street

Suite 1020

New York, NY 10036

United States Trustee
844 King Street

Suite 2313

W m ngton, DE 19801



