IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE WESTERN DI STRI CT OF PENNSYLVAN A

| N RE:
( Bankruptcy No. 00-27276- JKF
WALLACE G LMORE (
Debt or ( Chapter 13
E
HOUSI NG AUTHORI TY OF THE (
CTY OF Pl TTSBURGH ( Motion No. ISF-1
Movant (
(
V. (
WALLACE G LMORE (
Respondent (
(
Appear ances: Irving S. Firman, Esq.,

for Housing Authority of the City of Pittsburgh
Ei | een Yacknin, Esq., Neighborhood Legal
Servi ces, for Debtor

VEMORANDUM OPI NI ON*

Before the court is the Motion for Relief fromAutomatic
Stay filed by the Housing Authority of the City of Pittsburgh
(HACP) agai nst Debtor. HACP obtained an Order of Possession
t hrough the state court system and was two days short of
executing on the Order when Debtor filed a Chapter 13 petition.
HACP was attenpting to evict Debtor, a tenant, fromone of the
units it owns at the Arlington Heights housing project on the
ground that he breached non-nonetary covenants in the | ease,

whi ch HACP cont ends cannot be cured. ©One of the |ease

! The court’s jurisdiction was not at issue. This
Mermor andum Opi ni on constitutes our findings of fact and
concl usi ons of | aw.



provi sions at issue concerns alleged drug-related activity, as
to which the crimnal charges have been di sm ssed, and no proof
of the conduct appears of record in any of the three courts
i nvolved, i.e., the district justice court, the Court of Comon
Pl eas and this court.

The difficulty facing this court is that Debtor failed to

tinmely appeal the state court's order denying his notion for

| eave to appeal nunc pro tunc, that al so granted possession to
HACP. This bankruptcy stayed the appeal period. Debtor has 24
days remai ni ng under applicable state court procedures to
appeal an adverse ruling by the Allegheny County Court of
Common Pl eas, per Judge Wettick. It |ikew se appears fromthe
record avail able that an error of |aw nmay have occurred in that
the record does not show that HACP has ever proven entitl enent
to possession on the allegations of crimnal drug-related
conduct. This court, however, is not a state appellate court.
Debtor is left wwth convincing a state appellate court of his
entitlenment to remain in possession of his | easehold. At the
time he filed this bankruptcy, Debtor was (and remains) in
possession of his rental unit.
Il will set out a chronology of relevant facts so as to

j uxt apose them agai nst a recently decided case which may be
I nstructive to an eventual disposition:
10/ 29/96 Debtor and an HACP representative signed a | ease

whi ch included provisions for a $99.00 security

deposit and a nonthly rent of $248.00. (Exhibit A

HACP's Brief in Support of Mdtion for Relief from
Stay.)



2/ 15/00 Debtor was arrested on three drug charges and a
di sorderly conduct charge at his unit in the
Arlington Heights housing project (Exhibit C, HACP s
Brief in Support of Modtion for Relief from Stay.)

2/ 15/ 00 Another person, not a tenant in the Debtor's
apartnent (Yvonne Wfford), was also arrested on the
same charges. The police report of the incident is
all that appears in the record to explain the events
surrounding HACP's efforts to evict Debtor. (Exhibit
A to Debtor's Suppl emental Menorandum and Rel evant
Docunents.) It indicates that the arresting officer
was called to the scene of Debtor's apartnment due to
a report of "a violent donestic [argunent]."” Upon
arrival, the officer could not gain access to the
unit, so the 911 operator called the unit and shortly
after, the security door was opened by M. Wofford.
Ms. Wofford® told the officer she was not the
resident and there was no problemat the unit. She
deni ed access to the officer. Nonetheless, as the
of fi cer pushed past her, while she tried to slamthe
door against him he snelled "a heavy odor of
marijuana,” and saw what appeared to be a "blunt”
burning in an ash tray on the living roomtable. He
led Ms. Wfford back into the hallway, as she shouted
obscenities, causing himto place her under arrest.
He then saw the Debtor and a Ms. Astonah Turner enter
the hallway fromthe street, along with another
female. The officer then had all four persons enter
the apartnent while he waited for backup and tried to
di scover whether there was a donestic dispute
underway. His report does not indicate any evidence
of a donestic disturbance. H's report does not
I dentify anyone present in the apartnent when he
first gained entry other than Ms. Wofford.

| nsi de, he again saw the "blunt" and sonme suspected
marijuana seeds in a brandy snifter. As the backup
arrived, the officer placed Debtor under arrest.
Debtor told the officer he was the tenant, that he
had called the police to report a robbery in Munt
AQiver, that there was never a donestic dispute, and
that the marijuana bel onged to sone unknown bl ack
mal es who were using his apartnent to get high.

Ms. Wofford gave the officer four baggi es of

> The police report refers to her as "Ms. Gl nore" at
tinmes.



suspected marijuana from her pants pockets. Debtor
had no contraband on his person. There the police
report ends.?®

2/ 16/ 00 Debt or was arraigned before City Magistrate Col es on
three drug charges and one sunmary of f ense,
di sorderly conduct; he was convicted, through his
pl ea, of only the disorderly conduct charge.
(Exhibits B & C, HACP' s Brief in Support of Mtion
for Relief fromStay.* The drug charges were
di sm ssed as to both Debtor and Ms. Wofford.

5/ 31/ 00 HACP fil ed action agai nst Debtor allegi ng danages
to the | easehold in the anbunt of $35.00; unpaid rent
of $0.00; additional rent remaining unpaid on hearing
date; and social eviction under |ease sections
81 (1-2) and K The cited provisions all relate
to obligations of the tenant. Paragraph 81 (1)
prohibits drug related crimnal conduct.

® Eventual |y, both Debtor and Ms. Wofford entered guilty
pleas to the summary of fense of disorderly conduct. Neither
was convicted of drug possession and the record does not
establish that the suspected marijuana was proven to be
marijuana. The drug charges were all dism ssed. There is no
factual support of record to show that Debtor engaged in any
di sorderly conduct, other than his plea. There is no evidence
that the disorderly conduct charge is in any way related to the
suspi cion that Debtor's apartnent, at a tine when Debtor was
not inside, had a marijuana "blunt” burning in an ash tray and
suspected marijuana seeds on a table.

* Noteworthy are sone of the entries on the Docket
Transcript of the City Magistrate dated one day after the
February 15'" arrest date (Exhibit B, HACP's Brief in Support
of Motion for Relief from Stay):

O fense Section &

Descripti on Charges G adi ng Dat e Subsection Di sposition
A VIOL. OF DRUGS [ sic]_POSSESSI ON 2-15-00 CSl13al6 DI S
B VIOL. OF DRUGS SMALL AMOUNT 2-15-00 CS13a31 DS
C VI OL. OF DRUGS_PARAPHERNALI A 2-15-00 CS13a32 D S
D DI SORDERLY CONDUCT S 2-15-00 CC5503 GP

There is no key to define "DIS" or "GP." The only one of the
four offenses to be graded is the disorderly conduct charge
marked sinmply "S." The parties do not dispute that "D S" neans
"dism ssed,"” "GP neans "qguilty plea,” and "S' neans "sumary
of fense.” Hence, as of the end of Debtor's arraignnment he had
been convicted of only the sunmary offense of disorderly
conduct .



6/ 13/ 00

6/ 30/ 00

7/ 3/ 00

7/ 6/ 00

7/ 21/ 00

Par agraph 81 (2) prohibits crimnal activity that
threatens the health, safety or right to peaceful
enjoynent by other tenants or managenent. Lease

par agr aph 8K prohibits serious or repetitious conduct
that can be either crimnal or not which inpairs the
peaceful enjoynent by other tenants of their
accommodations or comrunity facilities or that

i mpai rs the physical or social environment of the
community. (Exhibit A HACP' s Supplenental Brief and
Rel evant Exhi bits.) Paragraph 8T of the |ease

I ndi cates that conduct specified in paragraph 81 and
8K constitutes a violation of the |ease.

District Justice Longo granted HACP possession and
judgnent for $70.00 in rent arrears and $78.75 in

j udgnent costs (Exhibit E, HACP's Brief in Support of
Motion for Relief fromStay.) The Judgnent states
"possession granted,” and not "possession granted if
noney judgnent is not satisfied by tinme of eviction.

Debt or paid the judgnent anount of $148.75 to HACP.
(Exhibit B, HACP' s Supplenental Brief and Rel evant
Exhi bits.)

The Notice of Judgment/Transcript Residential Lease
was filed, adding another $27.75 as "costs in this
proceedi ng" for a total of $176.50 (Unlettered
Exhibit filed with HACP' s Suppl enental Brief and
Rel evant Exhi bits) al though Debtor had al ready paid
the original judgnent anount.

HACP served 7/3/00 Order for Possession on Debtor by
posting (sanme unlettered Exhibit as referred to in
7/ 3/ 00 item above).

Debt or presented a Mdtion for Appeal Nunc pro Tunc
fromDi strict Justice Longo's Order. (HACP represents
on unnunbered page 4 of its Supplenental Brief and
Rel evant Exhibits that Debtor's Mtion for Appeal was
filed on 7/21/00; however, at page 3 in its Brief in
Support of Mdtion for Relief fromAutomatic Stay it
avers that Debtor's Mdtion was filed on 7/28/00.

One of the copies of the "cover"” page of Debtor's
Motion for Appeal Nunc pro Tunc, which copy
acconpani es HACP's Suppl enental Brief, has many

date stanps of the local clerk of court, one of which
is 7/21/00 and anot her of which is 7/28/00.)



7/ 27/ 00 District Justice Longo gave a statenent, to attorneys
for Debtor and HACP, indicating that she had no
recol |l ection of the Debtor's hearing but that she
routinely advises tenants that they have ten days to
appeal any adverse judgnent and that she routinely
attaches witten notice of the ten-day appeal process
to the notice of judgnment. (Exhibit C, Debtor's Brief
in Opposition to Motion for Relief from Stay.)

9/12/00 Al l egheny County Court of Common Pl eas Judge
Wettick considered Debtor's Mtion to Appeal Nunc
pro Tunc, denied it and awarded HACP possession as of

9/ 20/ 00. (Exhibit F, HACP's Brief in Support of
Motion for Relief from Stay.)

9/18/ 00 Debtor filed a chapter 13.
Except for the confusion regarding when Debtor filed his

notion for |eave to appeal nunc pro tunc, which is not materi al

now, none of these dates is disputed. None of the docunents
provided by either party has been chall enged by the ot her
party.

The en banc Ninth Crcuit Court of Appeals decided
Rucker v. Davis, 237 F.3d 1113, (9'" Gr. 2001), after Judge

Wettick's Order. Rucker held that a public housing tenant can
be evicted on drug-related grounds only if he knew, had reason
to know, or had control over the household nenbers or guests
who conmitted the drug-related crimnal acts. Rucker noted

t hat due process considerations establish that the tenant

cannot be deprived of his property interest in public housing
absent proof of his know edge of the activities or control over
the offender. Thus, Rucker established a rebuttable
presunption that the tenant has such know edge or control. The

tenant, however, may assert the equival ent of an "innocent



owner" defense operable in forfeiture actions and nay offer
proof that he did not know of or exercise control over the

of fender, or that he had taken reasonable steps to prevent the
conduct fromoccurring in his unit.

Simlar to the instant facts, three of the four separate
Rucker tenants were faced with eviction due to allegations that
ot hers (non-tenants) were engaged in crimnal activity in or
outside their apartnents. Simlar to the instant facts, none
of the four separate Rucker tenants was directly involved with
or convicted of crimnal conduct involving drugs. The Rucker
court prevented the evictions based upon convictions of non-

t enants.

In the case at bench, Debtor has no conviction for any
drug-rel ated of fense but one conviction for disorderly conduct
based upon a guilty plea.® Thus, the Order for Possession is
not based upon Debtor's drug related crimnal conduct, because
Debtor is no | onger even charged with sane, the charges having
been di sm ssed. HACP, therefore, has failed to prove that
Lease Paragraph 81 (1) has been viol ated by Debtor.

The Order for Possession, if it is based on socia
eviction grounds at all, nmust be based on the disorderly
conduct plea. Nothing of record, however, establishes that the

conduct involved any threat to the health, safety or welfare of

> The drug charges against Ms. Wfford were al so
di sm ssed. Thus, the order for possession cannot be based on
her alleged drug related crimnal conduct either.

7



any other tenant or managenent. |In fact, the record does not
show t he presence of any other tenant or managenent personnel
at the scene of the incident whose health, safety or right to
peaceful enjoynent was threatened by the alleged crim nal
activity. Thus, |ease paragraph 81(2) requirenents for
eviction do not appear to have been satisfied. No factfinder
has entered findings of fact under paragraph 8K (crimnal or
non-crim nal conduct inpairing the peaceful enjoynent or
community environnent), as applied to | ease violations through
paragraph 8T, to show that Debtor's conduct was either a
"serious" or "repeated" violation(s) of a material term of the
| ease. Thus, although HACP has an Order for Possession based
solely on non-nonetary | ease defaults, there is no evidence to
support the grounds for the Order for Possession. Debtor cured
the nonetary | ease default by paying the full judgnment anount
as is authorized by Pennsylvania |law, and there is no basis for
eviction on this ground. 1In any event, HACP does not dispute
that Chapter 13 permts a cure of a nonetary | ease default.
Thus, the record before this court does not establish any
grounds on which HACP is entitled to evict the Debtor, even
though it has an order for possession.

HACP contends that Debtor cannot use chapter 13 to cure
non- nonetary defaults or provide adequate assurance of future
performance. There is case law to the contrary and | agree,
generally, that certain non-nonetary breaches can be cured.

See, e.q., Inre Yardley, 77 B.R 643 (Bankr. M D. Tenn. 1987)

8



(Bankrupt cy Code authorizes cures of non-nonetary breaches of

the lease); In re Mack, 1993 W. 722255 (Bankr. E.D. Pa. 1993)

(cures of non-nonetary breaches permtted but state court is
proper forumto consider the issue). However, | do not agree
with Yardley's conclusion that satisfaction of crimna
penalties (i.e., tinme served and paynent of a fine) cures the
civil consequences of breach of a | ease. The civil consequence
of the breach alleged in this case is the order for possession
I ssued by the District Justice but, as explai ned above, the
record before nme contains no facts supporting that order for
possessi on on non-nonetary grounds. | agree that a debtor may
provi de adequate assurance that he will not commt future non-
nonetary | ease violations in a variety of ways, dependi ng upon
the facts in the case. 1In this case, Debtor's history of over
three years' tenancy without violating the | ease and his

prom se to keep his unit free of controlled substances and
users thereof, coupled with an order granting relief from stay
to HACP prospectively to litigate future all eged non-nonetary
violations in the state court is adequate protection. However,
| see no basis upon which Debtor can "cure" a crimnal
conviction,® and if that conviction is the ground for an order
of possession based on non-nonetary | ease defaults, the

evi ction may proceed.

® 1f the conviction were set aside, overturned, or
expunged such that it no |longer served as a basis for the |ease
violation, then "cure" would be irrel evant.

9



In light of the record before ne and the fact that Debtor
has twenty-four days left to file an appeal in state court from
the order of the Court of Common Pl eas denying his notion for

| eave to appeal nunc pro tunc, | wll grant relief fromstay

for the limted purpose of allowi ng Debtor to file his appeal
and HACP to participate in litigating that appeal. |If the
state appellate court permts Debtor to appeal and the appeal
Is decided in Debtor's favor, there is no need to address
assunption or cure issues. |If Debtor is permtted to appea
and the appeal is decided in HACP's favor, then HACP may
exercise its state court renedies.

An appropriate order will be entered.

[ SI

Judith K Fitzgerald
Chief United States Bankruptcy Judge

DATED: March 12, 2001

cc: Eileen Yacknin, Esqg.
Nei ghbor hood Legal Services
928 Penn Avenue
Pi ttsburgh PA 15222

Irving S. Firman, Esq.

Housi ng Authority of the City of Pittsburgh
200 Ross Street, Seventh Floor

Pittsburgh PA 15219

Ronda J. Wnnecour, Esq.
Chapter 13 Trustee
Suite 3250

600 Grant Street
Pittsburgh PA 15219
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United States Trustee
1001 Liberty Avenue, Suite 970
Pittsburgh, PA 15222
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I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE WESTERN DI STRI CT OF PENNSYLVAN A

I N RE:
WALLACE G LMORE,
Debt or

Bankruptcy No. 00-27276-JKF
Chapter 13

HOUSI NG AUTHORI TY OF THE Motion No. |SF-1

(
(
(
(
E
CI TY OF Pl TTSBURGH, (
Movant (

. E
(

(

(

VWALLACE G LMORE,
Respondent

ORDER

AND NOW this 12'" day of March, 2001, for the reasons
expressed in the foregoi ng Menorandum Qpinion, it is ORDERED,
ADJUDCED, and DECREED that the Motion for Relief from Automatic
Stay filed by the Housing Authority of the City of Pittsburgh
IS GRANTED for the limted purpose of permtting Debtor to file
an appeal to the appropriate state court within twenty-four
days of the date of this Order and to permt the Housing
Authority of the City of Pittsburgh to defend any such appeal.

Relief fromstay is DENIED for all other purposes and HACP

may not evict Debtor pending the outcome of the appeal.

LS/
Judith K Fitzgerald
Chief United States Bankruptcy Judge

cc: Eileen Yacknin, Esq.
Nei ghbor hood Legal Services

1



928 Penn Avenue
Pi ttsburgh PA 15222

Irving S. Firman, Esq.

Housi ng Authority of the City of Pittsburgh
200 Ross Street, Seventh Fl oor

Pittsburgh PA 15219

Ronda J. W nnecour, Esq.
Chapter 13 Trustee
Suite 3250

600 Grant Street
Pittsburgh PA 15219

United States Trustee
1001 Liberty Avenue, Suite 970
Pittsburgh, PA 15222



