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MVEMORANDUM OPI NI ON*

The matter before the court is U S. Bank’s Mtion for
Relief fromthe Automatic Stay under 8362(d)(2) to enforce its
rights as a secured creditor with a perfected interest in
annuities owed by Debtor and held by Utica Mitual |nsurance
Conpany ("Utica Mutual"). The Respondents assert that U S.
Bank is not properly perfected and that each of the creditor
Respondents is. Respondents assert that (1) an annuity is not
a general intangible and so U S. Bank’s interest cannot be
perfected under the Uniform Conmrercial Code ("UCC') by filing a
financing statement; and (2) annuities are either insurance
policies (which are not subject to the UCC) or instrunents.
Utica Miutual asserts that because a security interest in
annui ti es cannot be perfected by filing, it, as assignee of the
Debtor’s interest in the annuities, has priority over U S
Bank’s security interest. Alternatively, Utica Mitual argues
that if perfection in an annuity is achieved by filing a
financing statement, U.S. Bank is not perfected because
including the annuities in the term"general intangibles” in
the financing statenment is not a sufficient description of the

property. Utica Miutual also asserts that it has a right of

The court’s jurisdiction was not at issue. This
Menmor andum Opi ni on constitutes our findings of fact and
concl usi ons of | aw.



setoff with respect to the annuities.? If US. Bank is
properly perfected, it is first in tine.

The Paul F. denn Revocable Trust ("d enn Trust"),
asserting that it has a perfected security interest against the
annuities, likew se challenges U S. Bank’s perfected status in

| i ght of Debtor’s change of name. ?

The d enn Trust al so argues
that a later financing statenent filed by U S. Bank after
Debtor’ s nane changed is seriously msleading and U S. Bank is
not perfected for that reason as well.*
Tanonma Coal Sales, Inc. ("Tanoma") and NSM Angl o- Hol di ngs

Corp. ("NSM') also filed financing statenents, albeit after
U S. Bank did. Tanome's financing statenent refers to

Al'l Debtor’s property |ocated on its real

estate ... whether now owned or hereafter

acqui red, together with all accessions

thereto and all substitutions,

replacenents, attachnments and accessories
relating thereto and all cash and non-cash

’Debt or asserts, inter alia, that this action nust be
brought as an adversary proceedi ng because lien validity and
priority are asserted. However, U S. Bank is not challenging
anyone’'s lien priority inits notion; it is nmerely asking for
relief fromstay on the basis that it has the first perfected
lien in the annuities and is otherwise entitled to relief from
stay. The responses assert that U S. Bank is not perfected but
such an assertion does not convert a notion for relief from
stay to an adversary proceedi ng, although in the course of
adj udi cating the issues raised the court may enpl oy the
adversary proceeding rules. See Fed.R Bankr.P. 9014.

The A enn Trust asserted that it properly perfected its
interest. Even if properly perfected, the Genn Trust is |ast
I

inline as it filed its financing statenent last in tine.

‘Debt or’s nane changed on or about June 19, 1996, from
Custom Coal s International to Custom Coals Laurel. Stipulation
at 1 27.



proceeds of all of the foregoing which
coll ateral includes, but is not Iimted to,
I ntangi bl e property .... Proceeds

her eunder include whatever is now or

hereafter received by debtor upon the sale,

exchange, collection or other disposition

of any itemof collateral, whether such

proceeds constitute ... general

I ntangi bl es, instrunments ....
bj ections and Response of Tanonma Coal Sales, Inc. to U.S.
Bank’s Motion for Relief fromthe Automatic Stay ("Tanoma’ s
Response”) at 7. Tanoma’s financing statenent, however, is
in the nature of a fixture filing and, to the extent the
annuities are general intangi bles, Tanoma woul d only be secured
in themif they were proceeds of property |ocated on Debtor’s
real estate. There are no facts alleged to support the
proposition that the annuities are proceeds of such property.
Furthernore, as were the other Respondents’ financing
statenents, Tanonma’'s financing statenment was filed after U. S.
Bank’s. Tanona asserts that U S. Bank is not properly
perf ect ed.

NSM adopt ed Tanoma’s Response and Brief and asserts that

U.S. Bank has no interest in the annuities because they were
part of property "used or useful in the operation of Debtors’
[sic] property on the real estate". Tanona’s Response at | 8.
NSM s financing statenent of August, 1994, refers to "[a]ll
fixtures, ... and other articles of property now or at any tine
hereafter attached to or situated in or upon, and used or

useful in the operation of the Real Estate or the building and

| nprovenents ... or of any business ... operated by the owner



or any occupant ...." See Mdition for Relief fromStay at § 19.
O her parties argue that the | anguage cannot be stretched to

I nclude the annuities. W agree. They are not "articles of
property ... attached to or situated in or upon ... the Real
Estate". They are not used in the operation of Debtor's
property on the real estate.

For the reasons which follow, we hold that the annuities
are general intangibles, US. Bank is properly perfected and is
first intime and right with respect to the conpeting interests
in the annuities.

Facts

The parties stipulated to, inter alia, the followng: On
February 22, 1994, Debtor purchased the Utica National Life
| nsurance Conpany annuity. See Stipulations Relating to
Movant's Request for Relief fromStay ("Stipulations"), Dkt.

No. 542, at Exhibit 6. On February 25, 1994, Debtor purchased
the Security-Connecticut annuity.®> On March 9, 1994, U.S.
Bank’ s predecessor in interest nade available to Debtor (then

known as "Custom Coal s International") a $1, 000,000 |ine of

®The annuitant named in both annuities is Shel don Wol, a
stockhol der in Debtor. Debtor is naned as the owner and
beneficiary of both annuities. The annuities were purchased by
Debtor to secure Uica Miutual's liability for environnental
bonds Utica Miutual issued to the Pennsyl vani a Departnent of
Environmental Protection. Debtor, its affiliates, and rel ated
entities also executed a General Agreenent of Indemmity with
Utica Miutual. See Debtor's Menorandum of Law in OCpposition to
Motion for Relief From Stay by U S. Bank f/k/a United States
Bank in Johnstown, Dkt. No. 543 at 2-3.



credit.® On the sanme day, to secure the obligation, Debtor
granted U.S. Bank a security interest in accounts receivable,
chattel paper and general intangibles. However, on Septenber
30, 1993, prior to the credit |line being opened, U S. Bank
filed financing statenments with the Secretary of the
Commonweal t h of Pennsyl vania and with the Prothonotary of

Al | egheny County, Pennsylvania.’ The financing statenments
covered, inter alia, general intangibles. On June 1, 1994,
Utica Miutual issued two bonds to the Pennsylvani a Departnent of
Environnmental Protection (DEP). 1In connection with these bonds
Debtor and several of its affiliates delivered to Utica Mitua
a Ceneral Agreenent of Indemity dated June 1, 1994. Debtor

assigned the annuities to Uica Mutual on March 17, 1995, 8

®'n January of 1996 the |oan agreenent was nodifi ed. See
Stipulations at § 4 and Exhibit 5 thereto.

‘U S. Bank initially asserted that those Respondents who
did not file their financing statenments in Allegheny County are
not perfected inasnuch as Debtor’s principal place of business
is in Al egheny County. However, the parties stipul ated that
Debt or had pl aces of business in nore than one county. See
Stipulations at § 39 and U.S. Bank’s Brief in Support of its
Motion for Relief fromStay at 2. NSM Tanonma, and the d enn
Trust filed with the Commonweal th and in Sonerset County. The
pl ace of filing of the financing statenents is not an issue.

8 The assignnment of the Security-Connecticut annuity
provided that the interest in the policy was transferred
"subject to the conditions of said policy, and to any existing
I ndebt edness to Security-Connecticut Life Insurance Conpany on
account of or secured by said policy." Stipulation, Exhibit
10. The assignnent of the Utica National policy provided that
the policy was transferred and that "the foll ow ng specific
rights are included in the assignnment and pass by virtue
hereof: 1. The sole right to collect fromthe Insurer the net
proceeds of the Policy, but only to the extent of the

(continued...)
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Annui ties as General |ntangibles

The court finds that the annuities are general intangibles
and an interest in the annuities is subject to perfection under
the UCC. This finding fits within the 1972 comments to 89106
which infornms that there are "m scell aneous types of
contractual rights and other personal property which are used
or may becone custonmarily used as commercial security."” Comrent
to 13 Pa. Cons. Stat. Ann. 89106. Annuities are not insurance

policies, although they have some of the sane attributes. ®

8. ..continued)
out st andi ng anmount of any Liabilities, as described in
Par agraph D hereof, existing between the Insured or Ower and
the Assignee." Stipulation, Exhibit 11 at § B.1. Paragraph D
of Exhibit 11 provides that "This assignment is nmade and the
Policy is to be held as collateral security for ..., and al
liabilities of the Insured or Omer, or any of them to the
Assi gnee, either now existing or that may hereafter arise in
t he ordinary course of business between the Insured or Owner
and the Assignee ...." Uica Mitual obtained an assignnent of
inter alia, net proceeds of the Uica National annuity.

For purposes of this Menorandum Opinion, any difference
bet ween assi gnment of the "policy" or of the "net proceeds" is
| mmaterial because we find that U S. Bank holds the first
position, prior perfected security interest.

°I'n its Response to Motion for Relief fromStay Filed on
Behal f of Utica Miutual |nsurance Conpany ("Response of Utica
Mutual "), Uica Miutual cites Opinions of the Pennsylvania
Attorney General, Pennsylvania statutes and the Pennsyl vani a
Code in support of its assertion that annuities are policies of
i nsurance. Therefore, Uica Mitual contends, the annuities are
not subject to perfection by filing under the UCC. See
Response of Utica Miutual and its Brief in Opposition to U S.
Bank’s Motion for Relief fromthe Automatic Stay. However, the
authorities cited by Utica Mitual refer to annuities in the
context of the regulation of insurance conpani es and banks.
That is, annuities can be issued and sold by those entities,
assum ng proper licensing. Cf. NationsBank of North Carolina,
N.A v. Variable Annuity Life Ins. Co., 513 U S. 251, 115 S. C
810 (1995). The cases do not address how one perfects an

(continued...)
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Bl ack’s Law Dictionary defines "insurance" as a contract
wher eby one party undertakes to conpensate another for a
specified | oss or |osses. BLACK S LAw Dicrionary 802 (6'" ed.

1990). An annuity is defined as the right to receive fixed

°C...continued)
interest in annuities.

Moreover, a learned treatise succinctly sumrarizes the
di fferences between annuities and insurance contracts:

"An annuity contract differs materially from an
ordinary life insurance contract in that it is
payabl e during the life of the annuitant rather than
upon any future contingency, and in nmany instances it
Is paid for in a single paynent which is not
generally regarded as a premium Annuities are not
ordinarily considered to be 'insurance' for that
reason, except that, where sold by a conpany
otherwi se in the insurance business, statutes may
classify annuity contracts as insurance contracts for
pur poses of taxing the conpany which sells them
Al so, statute may provi de paynent guarantee
protection for annuity paynents due frominsol vent
I nsurer even though an annuity is not considered an
I nsurance contract. Consequently, a conpany engaged
in selling annuities is not for that reason al one
subject to a statute applicable to "insurers' unless
the statute expressly so declares, and an annuity
contract is not a 'policy of insurance' within the
nmeani ng of a statute requiring the filing of forns of
such policies for the approval of the state insurance
comm ssi oner .

"Vari abl e annuity contracts are subject to
regul ati on by the Federal Governnent, on the theory
that they are not insurance and therefore do not cone
wi thin the excluding provisions of the MCarran-
Ferguson Act. Simlarly, a 'Flexible Fund' annuity
contract may, after appropriate analysis, be found to
be an 'investnent contract' within the terns of the
Securities Act (15 U.S.C. A 877b(l).

"I'n consequence of the fact that annuities are not
ordinarily regarded as insurance, it naturally
follows that nost litigation involving annuities does
not present any aspect of what would ordinarily be
regarded as insurance |law. The subject of annuities
is thus not treated in detail in this text."

| Couch on Insurance 8l:22 (3d ed. June, 2000) (footnotes
omtted).



periodi c paynents, either for life or for a termof years. |d.

at 90. See also Unisys Corp. v. Pa. Life and Health Ins.

Quaranty Assn., 667 A 2d 1199, 1292 (Pa. Cmwth. 1995), aff’'d

684 A 2d 546 (Pa. 1996), citing Inre Dwight's Estate, 134 A 2d

45, 48 (Pa. 1957)(an annuity designates "a right ... to receive
fixed, periodical paynents .... |Its determning characteristic
Is that the annuitant has an interest only in the paynents

t hensel ves and not in any principal fund or source from which
they may be derived"). An insurance policy will pay a

speci fied sumon the occurrence of a specified event. A
beneficiary of an insurance policy receives the principal fund.
An annuity does not guarantee return of principal and, in that
sense, bears characteristics of financial investnents with
different risk factors than insurance. Although insurance
conpanies are permtted to issue annuities, that fact does not
render annuities insurance policies any nore than annuities

I ssued by banks are bank deposits. Annuities are not insurance

policies. '

“Debtor cites Winsey v. Life Ins. Co. of North America,
32 F. Supp.2d 939 (E.D. Mch. 1998), which concluded that, under
M chigan |law, annuities are insurance policies. Mchigan |aw
is inapplicable here and we find that the persuasive authority
hol ds that annuities are not insurance policies.

Debtor also cites NationsBank v. Variable Annuity Life
Ins. Co., 513 U.S. 251, 259, 115 S.Ct., 810, 815 (1995),
wherein the Court deferred to the Conptroller’s conclusion that
annuities are nore |ike investnents than i nsurance policies.
The Court noted that nmany states, while regulating annuities
under the insurance |aws, do not classify them as insurance.
Id. at 261-62, 115 S.C. at 815. The Court noted that
characterizations that are suitable in one context may not be

(continued...)
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In addition, the annuities are not "deposit accounts”
under the UCC as asserted by Tanoma. Section 9105(a) of the
UCC defi nes deposit account as "[a] demand, time, savings,
passbook or |ike account maintained with a bank, savings and
| oan association, credit union or |ike organization, other than
an account evidenced by a certificate of deposit.” The
annuities are not demand accounts but are payable at certain
times in accordance wth the contract.

W also find that the annuities are not instrunments. An
instrument is defined in the UCC as a negoti able instrunent.

13 Pa. Cons. Stat. Ann. 83104(b) ("instrunment neans a ‘negotiable

instrument’"). "Negotiable instrunent” is defined as an
"unconditional promse ... to pay a fixed anmount of noney ...
if it (1) is payable to bearer ...; (2) is payable on demand or

at a definite time; and (3) does not state any other
undertaking or instruction ..." 13 Pa.Cons. Stat.Ann. 83104(a).
Section 9105 of the UCC refers to a negotiable instrunent
"or any other witing which evidences a right to the paynent of
noney ... and is a type which is in ordinary course of business
transferred by delivery with any necessary endorsenent or
assignnent...." There is no assertion that the annuities are
negoti able. There is a dispute over whether they "evidence[] a
right to the paynent of noney ... and [are] a type which is in

the ordinary course of business transferred by delivery with

¢, .. continued)
in another. 1d. at 262, 115 S.Ct. at 815.
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any necessary endorsenent or assignnent”. The annuities
clearly evidence a right to the paynent of noney to the Debtor
as beneficiary. Wether annuities are transferred in the

ordi nary course of business by delivery is another matter. The
annuities were assigned to Utica Miutual. Uica Mitual cites In

re Coral Petroleum Inc., 50 B.R 830 (Bankr.S.D. Tex. 1985),

for the proposition that "ordinary course of business" is "what
prof essionals would do to transfer such an interest.” Coral
Pet rol eum concerned transfer of a prom ssory note. 1d. at 838.
The court said:

The test turns on findings as to the

current usage of the market place.... |If

prof essi onal s who deal with a witing

attach inportance to possession of the

witing, then the |law |Ii kew se should

attach significance to possession.

Id., citing Harris, Non-negotiable Certificates of Deposits:

An Article 9 Problem 29 U CL.A L. Rev. 8330, 372, 376

(1981). The court noted that under existing legal authority
and the evidence it had been presented, "in order to transfer
an interest in the Tricentrol Note, a professional would
deliver the witing with the necessary indorsenents and
assignnments. The evidence at trial indicated that all the
parties to the lawsuit attached | egal significance to

possession of the Tricentrol Note." In re Coral Petroleum 50

B.R at 838.

11



Even if the annuities would generally be considered

i nstrunents under 89104, 83104 and Coral Petroleum in this

particul ar case, under the terns of the annuities, the

assi gnnent woul d not be recogni zed or honored by the issuer

unl ess and until the assignnent was registered with the

I ssuer’s hone office. See Stipulations Relating to Movant's
Request for Relief from Stay, Dkt. No. 542, at Exhibit 6, Uica
National's Fl exible Paynent Deferred Annuity--Oanership and
Beneficiary R ghts, and Exhibit 7, Security-Connecti cut
Annuity. See also Uica National Life Insurance Conpany
Annuity, Stipulation at Exhibit 6 at unnunbered consecutive
page 7 ("An assignnment nmust be filed in witing on a form
acceptable to the Conpany at its Hone O fice. The assignnent
will be effective on the date it is received at the Hone
Ofice. The Conpany is not responsible for the validity of an
assignnent or its release"); Security-Connecticut Life

| nsurance Annuity, Exhibit 7 at 40570 (2nd unnunber ed page)
("The Conpany is not responsible for the validity or effect of
any assignnent of this Contract. No assignnment will bind the
Conpany until it is recorded at the Home Ofice"). Thus, in
this case the "ordinary course” was that an assignnent woul d be
effective only after the Hone O fice was notified. U S. Bank
filed its financing statenent on Septenber 30, 1993. The
assignnent to Utica Miutual occurred on March 17, 1995, and was

thereafter registered wwth the issuers’ honme offices.

12



Utica Miutual asserts that because the annuities were
assigned to it and it has possession it is perfected, basing
Its argunent on the premi se that delivery of an insurance
policy to an assignee is necessary to the validity of its

assignment. See In re Tyson Metal Products, Inc., 117 B.R

181, 185 (Bankr.WD. Pa. 1990). However, the annuities under
consi deration are not insurance policies and there is no
evidence that delivery of the annuity contract is required to
val i date an assignnment. The Honme O fice's requirenent to have
notice of an assignnment in a format acceptable to it (while at
the sanme tinme denying responsibility for the validity or effect
of an assignnent) is best understood as a demand to know to
whomit should issue paynents. Because we find that U S. Bank
was properly perfected before the assignnent and before
perfection of junior security interests, the assignnment to

Utica Mutual does not defeat U.S. Bank's rights. **

“We note that in Bank of North Carolina, N.A v. Variable
Annuity Life Ins. Co., 513 U S 251, 115 S.C. 810 (1995), in
descri bing annuities, the Suprenme Court said

In sum nodern annuities, though nore
sophi sticated than the standard savi ngs
bank deposits of old, answer essentially
the same need. By providing customers with
the opportunity to invest in one or nore
annui ty options, banks are essentially
offering financial investnent instrunents
of the kind congressional authorization
permts themto broker.

Id. at 260, 115 S.C. at 815.

13



Having rejected applicability of the other UCC provisions
relied upon by the parties, we turn to general intangibles. W
find that the annuities are general intangibles under 89106 of
the UCC. Section 9106 defines general intangibles as

Any personal property (including things
in action) other than goods, accounts,
chattel paper, docunents, instrunents,

i nvest ment property and noney. All rights
to paynent earned or unearned under a
charter or other contract involving the use
or hire of a vessel and all rights incident
to the charter or contract are accounts.

U S. Bank cites Matter of Newran, 993 F.2d 90 (5th G r. 1993),

whi ch held that annuities are general intangibles and not
instrunents. In Newran the annuity contract provided, as do
those in this case, that an assignment was not binding on the

i ssuer until received at its hone office. Because nere
delivery of the contract with an assignnent was not effective
to transfer the right to paynent, the appellate court held that
it was not an instrument.' The district court held that the
annuity contract did not establish that the person in

possession of it had a right to paynment of noney. That right

2 . West Loop Sav. Ass'n. v. Knostman, 1992 W. 511854
*2, *3 n.2 (S.D. Tex.), affirnmed sub nom Matter of Newran, 993
F.2d 90 (5'" Gir. 1993)(annuity contract provided that life
I nsurance conpany was not bound by assignnent of the contract
until it received notice of the assignnent; even if annuity was
an instrunent, the question was whet her Wst Loop had
possessi on of the proper docunent to perfect its interest; it
had the annuity certificate, not the annuity contract). 1In the
matter before us it is not clear which docunents Utica Mitua
hol ds. However, because we find that the annuities are general
i ntangi bles and that U S. Bank has the first perfected security
I nterest, what documents Uica Miutual holds is imuaterial and
we need not resolve this question.

14



bel onged to the beneficiary, the identity of which could not be
changed unl ess the appropriate procedure was followed. On
appeal, the Fifth Grcuit was faced only with the issue of

whet her the creditor was properly perfected in the annuity.
Because the annuity was held to be a general intangible, the
court held that the creditor had to have filed a financing
statenment in order to be perfected. The court noted that a
general intangible "is essentially a bundle of rights such as
those inherent in a franchise, a chose in action, a copyright,

or an annuity". 993 F.2d at 93, citing Flanigan's Enterprises,

Inc. v. Barnett Bank of Naples, 614 So.2d 1198, 1201 (Fla. App.

5 Dist. 1993), affirmed 639 So.2d 617 (Fla. 1994)(citing 73
C. J.S Property 815 (1983)). The court cited In re Bell Fuel

Corp., 99 B.R 602, 604 (E.D.Pa.), aff'd 891 F.2d 282 (3d Cr.
1989) (TABLE), for the proposition that a contractual right to
recei ve i nsurance proceeds constitutes a chose in action and
thus a general intangible. The court reasoned that the
contractual right to receive paynent under a business

I nterruption insurance policy was subject to the creditor’s

13

security interest in general intangibles. "A filed financing

¥In this case, Debtor asserts an interest in the
annuities "limted to a reversionary interest only if Utica
[ Mutual] were ever released fromthe DEP bond obligations.”
See Debtor's Menorandum of Law in Opposition to Mtion for
Relief From Stay by U S. Bank f/k/a United States Bank in
Johnstown, Dkt. No. 543, at 3. Debtor assigned the annuity to
Utica Miuitual as security for the indemity and as between
Debtor and Utica Miutual Debtor may have a reversionary
I nterest. However, before the assignnent to Utica Mitual,

(continued...)
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statenment remains effective with respect to collatera
transferred by the debtor even though the secured party knows
of or consents to the transfer.” 13 Pa. Cons. Stat. Ann.
89402(g). Because U.S. Bank's secured cl ai m exceeds avail abl e
annuity proceeds, there are no "net proceeds"” to pay any ot her
creditor, including Utica Mitual.

Is U S. Bank Properly Perfected?

U S. Bank’s 1993 financing statenent is signed by the
Debt or and provides that it covers

Al'l of Debtor’s now and hereafter
owned and ot herw se acquired goods
(including, but not limted to, products
of , accessions to, and general intangibles
for such goods and, further, including
equi pment, inventory and fixtures), noney,
docunents, instrunents, accounts, chatte
paper, general intangibles, and all other
property to which a security interest may
attach under Division 9 of the Uniform
Commer ci al Code, and proceeds of all and
any of the foregoing (as the terms ...
"general intangibles" ... are defined
and/or used in Division 9 of the Uniform
Commercial Code ...."

Exhibit 2 to U S. Bank’s Mdtion for Relief from Stay. (In 1996
U S. Bank filed another financing statenent after Debtor
changed its nane from Custom Coal s International to Custom

Coal s Laurel which will be addressed below.) Section 9402

13(...continued)

Debt or had conveyed a security interest in the annuity, a
general intangible, to U S. Bank. Although the annuity can
stand as collateral for two obligations (to U S. Bank and to
Utica Miutual ), the question is which entity is in first
position. Debtor could only convey to Uica Mitual what

I nterest Debtor had. That interest was al ready encunbered by
U S. Bank's perfected security interest.

16



provides that a financing statenent is sufficient if it nanes
the debtor and the secured party, is signed by the debtor,
gi ves an address of the secured party fromwhich information
may be obtained, and a nailing address of the debtor and
"contains a statenent indicating the types, or describing the
itens, of collateral".

Utica Miutual asserts that because U. S. Bank had notice
that Utica Miutual had a course of dealing with Debtor and
rel ated conpani es involving assignnent of annuities, U S. Bank
"had a duty" to specifically identify annuities in its
financing statenent. Uica Mitual’s Response to Mdtion for
Relief from Stay at f 46. Utica Miutual alleges that U S. Bank
has been acting as escrow agent with respect to other annuities
assigned by Debtor's affiliate, CustomCoals Dilltown, to Utica
Mutual. 1d. at 45. Exhibit F attached to Utica Mitual's
Response to U.S. Bank's notion for relief fromstay is a copy
of the escrow agreenent. The parties to the agreenent are
Utica Mutual, Custom Coals Dilltown, and U S. Bancorp Trust
Conpany. Neither Debtor nor U S. Bank is a party. U S. Bank's
avernent that U S. Bancorp is a separate entity fromU. S. Bank
I's not challenged. CustomCoals Dilltown, |ikewi se, is also an
entity distinct fromDebtor. Utica Mitual's argunent in this
regard is not supported by the docunent or any other evidence

and is without merit.

“Utica Mutual al so argues that because U.S. Bank's
(continued...)
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The G enn Trust asserts that the 1996 financing statenent
filed by U S. Bank after Debtor’s nanme changed was defective
I nasmuch as it was not signed by the Debtor. However, U S
Bank was not required to file another financing statenent
unless it wanted to secure property acquired after the nane
change or unl ess Debtor's nanme change rendered U.S. Bank's
financi ng statenent "seriously msleading". 13 Pa.Cons.
Stat.Ann. 89402(g) ("Were the debtor so changes ... its nane

that a filed financing statenent becones seriously
m sl eading, the filing is not effective to perfect a security
Interest in collateral acquired by the debtor nore than four
nont hs after the change, unless a new appropriate financing
statenent is filed before the expiration of that tinme"). The
annuities do not constitute property acquired after the
Debtor's nane changed. The G enn Trust's argunment i s not

supported by 89402(9).

(... continued)

financing statenent refers only to general intangi bles and not
annuities specifically, the financing statenment does not
contain an adequate description of the collateral. W

di sagree. The purpose of including "general intangibles" in
financing statenents is to avoid the necessity of listing every
possible itemof collateral. Furthernore, 89110 provi des that
"For the purposes of this division any description of personal
property or real estate is sufficient whether or not it is
specific if it reasonably identifies what is described.” W
find the description sufficient to notify the world that U S
Bank clainmed an interest in all of Debtor's general

i nt angi bl es.
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The G enn Trust asserts that U S. Bank’s 1996 fi nanci ng
statenment is seriously msleading because the exhibit to the
1996 UCC-1 formrefers to "Custom Coal s International",
Debtor's fornmer nane, and not "Custom Coals Laurel". See
Stipulations at Exhibit 22. Assum ng for purposes of this
argunent that a new financing statenent was required to be
filed, we note that the nanme on the financing statenent itself
I's Debtor's new nane, "Custom Coals Laurel". Section 9402(Q)
refers to a seriously m sleading nane on the financing
statenent itself, not to the exhibits to the financing
statenment. The 1996 financing statenent is not seriously
m sl eading at all inasnmuch as it lists Debtor's current correct
name.

W have examined the cases the Aenn Trust cited in
support of its argunent that the 1996 financing statenent is
seriously m sl eading and conclude that they do not prove the
point the Genn Trust attenpts to nake. The cases referred to
I nvol ve the capacity of the entity with respect to which the

financing statenent was filed. See In re Lintz Wst Side

Lunber, Inc., 655 F.2d 786 (7'" Cir. 1981)(regarding financing
statenment filed under owners' nanes, not corporate nane, it was
reasonabl e for creditors to assune that a corporate asset would
not be encunbered under the individuals' nanmes); Inre

McCaul ey' s Reprographics, Inc., 638 F.2d 117 (9'" Gr.

1981) (fi nanci ng statenent and underlying | oan docunents

I dentified debtor by partnership, not corporate, nane;
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financing statenent was seriously msleading); In re Davidick,

82 B.R 391 (Bankr.WD. Pa. 1988)(financing statenent filed in

debtor's trade, not true, nane); In re H nson and H nson, Inc.,

62 B.R 964 (Bankr.WD. Pa. 1986) (i ndexi ng financi ng stat enent

under debtor's trade nanme alone is insufficient); In re Raynond

F. Sargent, Inc., 8 U C.C. Rep. Serv. (Callaghan) 583

(Bankr.D. Me. 1970) (financing statenent filed under "Raynond F.
Sargent Co., Inc." was seriously m sleading because debtor's
exact nanme was not anywhere on the financing statenent);

Rei sdorf Bros., Inc. v. dinton Corn Processing Co., 516

N. Y.S. 2d 375 (App. Div. 4 Dept., 1987)(m sspelled nane
("Dragan" spelled as "Dragon") was seriously msleading). None
of these cases correspond to the issue at hand.

The test of whether a nanme on a financing statenent is
seriously msleading is whether a reasonabl e search under the
debtor's true name would reveal the filing. "If so, it is
assuned that the searcher is on notice to inquire further to

di scover the correct identity of the debtor.”™ 1n re H nson and

Hi nson, Inc., 62 B.R 964, 966 (Bankr.WD. Pa. 1986), quoting In

re McCaul ey's Reprographics, Inc., 638 F.2d 117, 119 (9'" Cr.

1981). This case is nore akin to In re Sounds Distributing

Corp., 42 B.R 274 (Bankr.WD. Pa. 1984), wherein the court held
that financing statenents identifying the debtor as "Norton L.
Kal i nsky d/b/a Sounds Dist. Corp." and "Norton L. Kalinsky

d/ b/a Sounds Distributors" were not seriously msleading to

t hose searching for "Sounds Distributing Corporation”.
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"Perfect accuracy ... is not required as long as the financing
statenment contains sufficient information to put any searcher
on inquiry...." 1d. at 275 (citation omtted). In the matter
before us, a search for "Custom Coal s" would | ead to nore than
one "Custom Coal s" entry and, therefore, would put a searcher
on notice to inquire further to deternmine the correct entry. A
search for "Custom Coals Laurel” would reveal the filed UCC 1.
We find that a creditor |ooking for encunbrances against the
property of this Debtor would not be msled by the 1996
financi ng statenent, assum ng, arguendo, that U S. Bank was
required to file one.

The A enn Trust al so argues that the financing statenent
U S Bank filed after Debtor changed its nanme is not effective
because the anended financing statenent was filed nore than
four nonths after the name change. Under 89402(g) the tinme of
filing of an anmended financing statenent is relevant only with
respect to whether the secured party is secured in collatera
acquired nore than four nonths after a "seriously m sl eadi ng”
name change. The annuities at issue herein were acquired
before the nanme change. Accordingly, the fact that U S. Bank
anended its financing statenent nore than four nonths after the
name change does not affect its security interest in the

annuiti es.
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Whet her Utica Miutual Has a Right of Setoff Enforceabl e against
t hi s Debt or

Debt or purchased annuities in February of 1994. On or
about June 1 of that year Uica Mitual issued bonds to the
Pennsyl vani a Departnent of Environnental resources. Debtor
delivered to Uica Mitual a General Agreenent of Indemity on
the sanme date. |In March of 1995, Debtor assigned the annuities
to Utica Miuitual. Stipulations Relating to Movants' Request for
Relief from Stay, Dkt. No. 542, at {7 5-10. Utica Mitua
clains "a conplete right of setoff" in the annuities because
Debtor is obligated to Utica Mitual under the I ndemity
Agreement in anmounts in excess of the annuity proceeds. See
Utica Miutual Insurance Company's Brief in Opposition to U S.
Bank's Mdtion for Relief fromthe Automatic Stay, Dkt. No. 544
at 6. U S. Bank's perfected security interest, however,
predated the issuance of bonds by Utica Miutual and attached to
the annuity collateral before Utica Miutual issued the bonds or
recei ved the assignment. Upon assignnment of the annuiti es,
Utica Mutual got only what Debtor had to give and that was its
interest in the annuities -- i.e., an interest subject to U S.
Bank's perfected security interest.

Utica Miutual argues that Uica National's obligation to
pay Debtor on the annuity Utica National issued can be set off
agai nst Debtor's obligations to Uica Mitual because Ui ca
Mut ual was the 100 percent owner of Utica National at the tine

the annuity was issued. (It is now 79 percent owner of Utica
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National, the rest owned by another Utica Mitual affiliate.)
Under 8553 of the Bankruptcy Code, however, setoff requires,
inter alia, that the claimand debt be between the sanme
parties. Uica National and Utica Mitual are distinct
entities. Triangular setoffs are generally disallowed and
Utica Miuitual has not alleged that any exception to this rule

applies. See, e.qg., In re Lang Machinery Corporation (Equi bank

v. Lang Machinery Corporation, 1988 W. 110429 (Bankr.WD. Pa.
1988) ("For a valid "triangular' setoff to exist, Debtor nust
have formally agreed to permt" aggregation of debts by two
creditors). See also 5 COLLIER ON BANKRUPTCY §553.03[3][b] (15'"
ed. Revised 2000). In addition, 89318 of the UCC provides that
an assignee takes its rights subject to defenses that could
have been asserted agai nst the assignor. Under that section an
account debtor's claimcan have priority over a secured party's
claim However, in this case, Utica National is an account
debtor, defined by 89105 of the UCC as "[t] he person who is
obligated on an account, chattel paper or general intangible."
Utica Miutual is not an account debtor. Utica National is
obligated on one of the annuities, Utica National and Uica
Mutual are not the sane entity, and Uica National is not
asserting a right of setoff in this case. Thus, Uica Mitual's
asserted right of setoff, assum ng, arguendo, that there was

such a right, is subject to U S. Bank's security interest.
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Is Relief From Stay Appropriate?

We conclude that U S. Bank is perfected in the annuities
whi ch are general intangibles and that it is in first position.
Whether it is nonetheless entitled to relief fromstay is
another matter. In its notion, U S Bank asserts that Uica
Mut ual hol ds annuities belonging to Debtor. Because the case
Is a liquidating chapter 11, U S. Bank takes the position that
the annuities are not necessary for reorgani zation. 1In
addition, U S. Bank asserts that Debtor has no equity in the
annui ties inasnuch as its debt to U S. Bank of over $1.4
mllion exceeds the $700, 000 val ue of the annuities. These
al l egations do not appear to be contested. However, the focus
of the proceedings to date has been on the question of which
entity is perfected.

There is no evidence of record that granting relief from
stay would cause a default as to the DEP, although granting
relief fromstay would inpinge on the indemity agreenent
bet ween Debtor and Utica Miutual which provides that "...the
Conpany requires conplete indemification.” Stipulations, Dkt.
No. 542, at Exhibit 9, "Wereas" clause. Nothing of record
I ndi cates that this assignnent was required by the DEP. At the
time of the hearing in this matter Utica Mitual did not have a
right to collect pursuant to the assignnent. Thus, it appears
that U S. Bank is entitled to relief fromstay. |If the DEP in
fact required collateral security and granting relief fromstay

to U S. Bank would affect the DEP s security, any party in
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interest may file a notion for reconsideration within ten days.
The notion nust include an affidavit verifying facts with
respect to bond forfeiture.

An appropriate order will be entered.

[ s/
Judith K Fitzgerald
Chief, United States Bankruptcy Judge

DATED: February 13, 2001

cc: Bradley J. Stevens, Esquire
Robbi ns & Green, P.A.
3300 N. Central Avenue, Suite 1800
Phoeni x, AZ 85012-9826

K. Leonard Judson, Esquire
2210 Bank One Center

201 N. Central Avenue
Phoeni x, AZ 85377

Ednund M Carney, Esquire

Steven Petrikis, Esquire

Jeffrey P. Brahan, Esquire

Rose, Schmdt, Hasley & Di Salle, P.C
900 diver Building

Pittsburgh, PA 15222

J. M chael Baggett, Esquire
McCann, Garl and, Ri ddle & Burke
309 Smthfield Street, Suite 4000
Pittsburgh, PA 15222

David W Ross, Esquire
Goehring, Rutter & Boehm
14th Floor, Frick Building
Pittsburgh, PA 15219

Paul R Yagel ski, Esquire

Rot hman Gordon Foreman & Groudine, P.C
Third Floor, G ant Building

Pittsburgh, PA 15219
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David P. King, Esquire
Douglas R M Nazarian, Es
Hogan & Hartson L.L.P.

111 South Cal vert Street,
Baltinmore, MD 21202

T. Law ence Pal ner, Esquir
Mark S. Pal mer, Esquire
Pal mer & Pal mer, P.C

120 Meadowi ew Drive
Wexford, PA 15090

Robert G Sable, Esquire

Mark E. Freedl ander, Esqui

Sabl e, Pusateri, Rosen, CGo
& Adans, L.L.C

7th Floor, Frick Building

437 Grant Street

Pittsburgh, PA 15219-6003

Donal d E. Mal ecki, Esquire
Deborah A. Little, Esquire
John E. Lippl, Esquire
David B. Fawcett, Esquire
Buchanan | ngersol | Profess
One Oxford Centre

301 Grant Street, 20th Flo
Pittsburgh, PA 15219-1410

Thomas E. Boettger, Esquir
Tanoma Coal Sales, Inc.
One Energy Pl ace--Suite 10
Latrobe, PA 15650-9628

Bei t zel Corporation
12072 Bitti nger Road
Gantsville, MD 21536

Al'l -State Contracting Conp
c/o Joseph R Lawence, Es
Paul S. McGath, Esquire
MG ath & Associ ates

The Bank Tower--10th Fl oor
307 Fourth Avenue
Pittsburgh, PA 15222

quire

Suite 1600

e

re
rdon

i onal Cor p.

or

e

00

any
quire
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York | nternationa

631 South Richard Avenue

Door 100

York, PA 17403

Attn: Joy D. Shepp, Paral egal

Square D Conpany
Executi ve Pl aza
Pal atine, IL 60067

Affiliated Engi neering Technol ogi es
1019 Varner Road
Pittsburgh, PA 15227

Glbert E. Caroff, Esquire
227 Franklin Street--Suite 310
Johnst own, PA 15901

Richard A Pollard, Esquire
Pi etragal | o, Bosick & Gordon
One Oxford Center, 38th Floor
Pittsburgh, PA 15219

Uni onval e Coal Conpany
Attn: Ji m Cooper

210 East Main Street

Li gonier, PA 15658

Del bert L. Smith Co., Inc.
5137 | ndi anapol i s Bl vd.
East Chicago, IN 46312

Paul R Rennie, Esquire

St oneci pher, Cunni ngham Beard
& Schm tt

125 First Avenue

Pittsburgh, PA 15222

John H. Perkins, Esquire
317 Bl ackheath Drive
Pi ttsburgh, PA 15205

Jennifer B. Flannery

Jones, Day, Reavis & Pogue

One Mellon Bank Center, 31st Fl oor
500 Grant Street

Pittsburgh, PA 15291
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U. S. National Bank
P. O Box 520
Johnst own, PA 15907

Robin L. CGodfrey

Cust om Coal s

3432 Perrysville Avenue
Pittsburgh, PA 15214

Joseph Renk

U. S. Departnent of Energy
Federal Energy Technol ogy Center
626 Chocrans MI| Road

P. 0. Box 10940

Pittsburgh, PA 15238

Ral ph A. Finizio, Esq.
Houst on Har baugh, P.C.
12'" Fl oor

Two Chat ham Cent er
Pittsburgh, PA 15219

Edward B. Wod, Esq.
1010 Two Chat ham Center
Pittsburgh, PA 15219

Joel Koricich
Jeff Jarrett

Pa. Dept. of Environnmental Protection

3913 Washi ngt on Road
McMurray, PA 15317

Eri c Sobki ew cz, Esq.

Rei ber & Sobkiew cz, LLC
300 Two Gat eway Center
Pittsburgh, PA 15222

Ofice of the U S. Trustee
1001 Liberty Avenue, Suite 970
Pi ttsburgh, Pennsylvania 15222
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IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE WESTERN DI STRI CT OF PENNSYLVAN A

I N RE:
Bankruptcy No. 97-23405 JKF
Cust om Coal s Laur el

Debt or ( s) Chapter 11

U S. Bank f/k/a United States
Nat i onal Bank in Johnst own

Moti on No. GEC-1
Movant (' s)

V.

Custom Coal s Laurel, Utica
Mut ual | nsurance Conpany,
NSM Angl o- Hol di ngs Cor p. ,
Tanoma Coal Sales, Inc., and
Paul F. d enn Revocabl e Trust

Respondent ( s)

e Y Y Y Ve N Ve W N N . L T Y N W Ve e e V. L T

ORDER
AND NOW this 13th day of February, 2001, for the reasons
expressed in the foregoi ng Menorandum Opinion, it is ORDERED,
ADJUDCED, and DECREED that U.S. Bank's Modttion for Relief from
the Automatic Stay is GRANTED effective eleven (11) days from
the date of this Order, unless a notion for reconsideration is

filed within ten (10) days hereof, acconpanied by an affidavit



explaining how relief fromstay woul d cause a bond forfeiture

by the Pennsyl vani a Departnent of Environnmental Protection.

[ s/
Judith K Fitzgerald
Chief, United States Bankruptcy Judge

cc: Bradley J. Stevens, Esquire
Robbi ns & Green, P.A.
3300 N. Central Avenue, Suite 1800
Phoeni x, AZ 85012-9826

K. Leonard Judson, Esquire
2210 Bank One Center

201 N. Central Avenue
Phoeni x, AZ 85377

Ednund M Carney, Esquire

Steven Petrikis, Esquire

Jeffrey P. Brahan, Esquire

Rose, Schmdt, Hasley & Di Salle, P.C
900 diver Building

Pittsburgh, PA 15222

J. Mchael Baggett, Esquire
McCann, Garl and, Riddle & Burke
309 Smthfield Street, Suite 4000
Pittsburgh, PA 15222

David W Ross, Esquire
Goehring, Rutter & Boehm
14th Floor, Frick Building
Pittsburgh, PA 15219

Paul R Yagel ski, Esquire

Rot hman Gordon Foreman & Groudine, P.C
Third Floor, G ant Building

Pittsburgh, PA 15219

David P. King, Esquire

Douglas R M Nazarian, Esquire
Hogan & Hartson L.L.P

111 South Cal vert Street, Suite 1600
Balti nore, MD 21202



T. Lawrence Pal ner, Esquire
Mark S. Pal mer, Esquire

Pal mer & Pal ner, P.C.

120 Meadowi ew Drive
Vexford, PA 15090

Robert G Sable, Esquire

Mark E. Freedl ander, Esquire

Sabl e, Pusateri, Rosen, Gordon
& Adans, L.L.C

7th Floor, Frick Building

437 Grant Street

Pittsburgh, PA 15219-6003

Donal d E. Mal ecki, Esquire

Deborah A Little, Esquire

John E. Lippl, Esquire

David B. Fawcett, Esquire

Buchanan | ngersol |l Professional Corp.
One Oxford Centre

301 Grant Street, 20th Fl oor
Pittsburgh, PA 15219-1410

Thomas E. Boettger, Esquire
Tanoma Coal Sales, Inc.
One Energy Place--Suite 1000
Latrobe, PA 15650-9628

Bei tzel Corporation
12072 Bittinger Road
Gantsville, MD 21536

Al -State Contracting Conpany
c/o Joseph R Lawence, Esquire
Paul S. McGath, Esquire

MG ath & Associ ates

The Bank Tower--10th Fl oor

307 Fourth Avenue

Pittsburgh, PA 15222

York | nternationa

631 South Richard Avenue

Door 100

York, PA 17403

Attn: Joy D. Shepp, Paral egal

Square D Conpany
Executi ve Pl aza
Pal atine, IL 60067



Affiliated Engi neering Technol ogi es
1019 Varner Road
Pittsburgh, PA 15227

Gl bert E. Caroff, Esquire
227 Franklin Street--Suite 310
Johnst own, PA 15901

Ri chard A. Pollard, Esquire
Pi etragal | o, Bosick & Gordon
One Oxford Center, 38th Floor
Pittsburgh, PA 15219

Uni onval e Coal Conpany
Attn: Jim Cooper

210 East Main Street
Li gonier, PA 15658

Del bert L. Smth Co., Inc.
5137 I ndi anapol i s Bl vd.
East Chicago, IN 46312

Paul R Rennie, Esquire

St oneci pher, Cunni ngham Beard
& Schmtt

125 First Avenue

Pittsburgh, PA 15222

John H. Perkins, Esquire
317 Bl ackheath Drive
Pittsburgh, PA 15205

Jennifer B. Flannery

Jones, Day, Reavis & Pogue

One Mellon Bank Center, 31st Fl oor
500 Grant Street

Pittsburgh, PA 15291

U. S. National Bank
P. O Box 520
Johnst own, PA 15907

Robin L. CGodfrey
Cust om Coal s

3432 Perrysville Avenue
Pittsburgh, PA 15214



Joseph Renk

U S. Departnent of Energy
Federal Energy Technol ogy Center
626 Chocrans MI|I| Road

P. O. Box 10940

Pittsburgh, PA 15238

Ral ph A. Finizio, Esq.
Houst on Har baugh, P.C.
12'" Fl oor

Two Chat ham Cent er
Pittsburgh, PA 15219

Edward B. Wod, Esq.
1010 Two Chat ham Center
Pittsburgh, PA 15219

Joel Koricich

Jeff Jarrett

Pa. Dept. of Environnental Protection
3913 Washi ngt on Road

McMurray, PA 15317

Eri c Sobki ew cz, Esg.

Rei ber & Sobkiew cz, LLC
300 Two Gateway Center
Pittsburgh, PA 15222

Ofice of the U S. Trustee
1001 Liberty Avenue, Suite 970
Pittsburgh, Pennsylvania 15222



