IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

I N RE:
JOAN KELLY, Bankruptcy No. 00-32443

Debt or.
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JOAN KELLY, EDWARD SPARKMAN, Adversary No. 00-695
Plaintiffs,
VS.
AVERI QUEST MORTGAGE COMPANY,
ROSE TREE PROPERTIES, |INC., and
FI RST COMVERCI AL MORTGAGE CO ,

Def endant s.
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DELAWARE COUNTY PROPERTIES, L.P., Adversary No. 00-726
Plaintiff,
VS.
JOAN KELLY,

Def endant .
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VEMORANDUM OPI NI ON

The Court addresses the pending nmatters raised at the
heari ng hel d Decenber 28, 2000, including debtor's notion to

anend conpl ai nt and Defendant Rose Tree Properties, Inc.'s
Motion to Sever O ains Agai nst Rose Tree Properties and First
Commerci al Mortgage Conpany from Cl ai ns Agai nst Aneri quest and

to Dismss O ains Agai nst Rose Tree Properties and First



Comrercial Modrtgage for Lack of Jurisdiction or in the
Alternative Abstain from Hearing Any C ains agai nst Rose Tree
Properties and First Commercial Modrtgage or in the Alternative
for Summary Judgnent in Favor of Rose Tree Properties and First
Comrercial Mdirtgage and for Relief fromthe Automatic Stay. For
the reasons expressed below, debtor's notion to anmend shall be
granted and Rose Tree Properties' notion to sever, etc. shall be
deni ed.

This is a sad story. Ms. Joan Kelly, a w dow,
al l owed her first nortgage to becone delinquent. Although the
nortgage only had a small principal anount due ($3,000), over
several years the debt for interest, escrow deficits, Sheriff's
costs, attorney fees, real estate taxes and ot her expenses grew
to approxi mately $35, 000.

The debtor believes her property was worth $150, 000.
This estimted market value is disputed. The property appears
to be in need of $15,000 in repair expenses. The debtor lives
there with her nother who is 88-years old. She operates a bar.
The Court is uninfornmed about its profitability.

The debtor's pl eadings are sonewhat desperate at this
point in time. The pleadings of the purchaser and its successor

at the Sheriff's Sale are duplicative, repetitive and difficult



to organize. This Court now attenpts the task of sorting out

the salient issues.

Hi story

On or about Novenber 8, 1978, Joan Kelly and her
husband, Janes M Kelly (now deceased) gave a $25, 000 nort gage
to Century Federal Savings and Loan. Later the nortgage was
assigned to Federal Home Loan ("FHL") in Reston, Virginia on
May 15, 1991. This may have been a part of the savings and | oan
crisis of the 1990's. FHL caused a judgnent to be entered for
$17,434.59 on Novenber 24, 1992. FHL assigned the nortgage to
First Commercial Mrtgage Conpany ("FCMC') for $1 on
Decenber 23, 1996. FCMC is located in Little Rock, Arkansas.
See Exhibit C, Pade Affidavit Novenber 2, 2000.

This date of assignnment, Decenber 23, 1996, seens
unusual because FCMC actually commenced forecl osure on
Decenber 2, 1996. See #96-17289 Common Pl eas Del aware County.
The Sheriff of Del aware County attenpted service on Decenber 19,
1996. Al of the occurrences appear to have occurred before the
assi gnnent was formally nmade on Decenber 23, 1996. See Exhi bit
27j, Pade Affidavit Novenber 2, 2000.

The debtor did not respond to these attenpts at

personal service at her residence. The Common Pl eas Court



permtted service by publication and posting of the residence.
The Sheriff reports that was acconpli shed.

At a date not known to the Bankruptcy Court, the
Regi on Mortgage Conpany ("Region") received an assignnent of the
debtor's nortgage or becane a successor in interest of FCMC

It appears that on April 15, 1997 a "new' forecl osure
j udgnment of $10,611.01 was entered for failure to answer. It
appears that the first Notice of Sheriff's Sale of Real Property
was schedul ed for July 18, 1997 at the courthouse in the anount
of $10,611.01.

The Court believes the debtor filed a Chapter 13
bankruptcy case which stayed this sale. The bankruptcy nunber
of the debtor's first bankruptcy case is not identified to the
Court, but the first case was di sm ssed.

A second Notice of Sheriff's Sale of Real Property was
schedul ed for Septenber 18, 1998 for $10,611.01. The debtor
filed a second Chapter 13 case on Septenber 17, 1998. This case
del ayed the sale. The bankruptcy case was di sm ssed on July 28,
1999. The debtor alleges that she allowed this to happen
because she intended to apply for a loan to refinance the
subj ect nortgage because the debt was only $10, 611. 01.

A third Notice of Sale appears to have agai n been

served on the debtor and other defendants by certified mail on



February 29, 2000 setting a Sheriff's Sale for June 16, 2000.
The Sheriff's Sale was continued to August 18, 2000 by the
plaintiff.

In the interim on August 17, 2000, the Court of
Comon Pl eas Del aware County upon petition by FCMC entered an
order which reassessed danages at $34,498.74. It appears no
answer was filed by the defendant debtor. However, this
corrected assessnent was one day before the continued sale on
August 18, 2000 and raises a question of appropriate process.

The debtor chal |l enges the adequacy of the notice of
this sale, which was by certified mail. The debtor chall enges
FCMC and Region's failure to reestablish their inability to
obtai n personal service and their use of the "stale" 1997
affidavit concerning the debtor's whereabouts bei ng unknown.
This may rai se a question of due process.

In the neantine, the debtor had sone know edge because
the debtor proceeded to apply to Ameriquest for a loan to
satisfy the nortgage. The debtor alleges that on July 14, 2000
she executed papers requested by Aneriquest to obtain a |loan in
t he anbunt of $68,000. The debtor alleges that Region or FCMC
were to be paid in full by the loan from Aneri quest and bel i eves

they were aware of her | oan application.



Ameriquest admts neeting with the debtor and
accepting her application, but Aneriqguest alleges that they
"oral |l y" advised the debtor that they were unable to conplete
the | oan process. The date of the oral advice is not provided.
However, no notice in witing was given by Aneriquest before the
August 18, 2000 sale. The debtor believes that this caused her
har m

On August 18, 2000, Legal Properties, L.P. ("LPLP")
was the successful bidder at a Sheriff's Sale of the debtor's
property for $54,000. There was conpetitive bidding. On
August 19, 2000, LPLP assigned for $1 its interest in the
property to a rel ated conpany, Del aware County Properties, L.P.
("DCPLP"). Rose Tree Properties ("RTP") is the General Partner
of DCPLP. The debtor has made no allegations that LPLP or DCPLP
or RTP were bad faith purchasers at the August 18, 2000
Sheriff's Sale.

On or about October 3, 2000, the debtor filed the
current Chapter 13 bankruptcy case. Negotiations have occurred
bet ween the debtor and RTP over a rental agreenent and/or
repurchase of the property, but no agreenent has been reached.
The debtor filed Adversary No. 00-695 on Cctober 11, 2000. The
adversary seeks to (1) strike and set aside the foreclosure

judgnment and void the Sheriff's Sale of debtor's property, and



(2) award debtor damages from Aneriquest for its alleged breach
of | oan contract.

DCPLP filed an Action in Ejectnent on or about
August 30, 2000 at docket nunmber 00-8188 in the Court of Conmobn
Pl eas Del aware County, Pennsylvania. About October 20, 2000, a
notice of renoval of that action was filed by the debtor in the
bankruptcy court and captioned at Adversary No. 00-726. A
Motion to Remand the Ej ectnent Action is pending at Adversary
No. 00-726.

A Motion by DCPLP for Relief fromthe Automatic Stay
was filed. An Answer was filed by the debtor raising as a
partial defense the issue enconpassed in Adversary Proceedi ng
No. 00-695, which challenges the validity of the foreclosure
judgnent and the conduct of Aneriquest, the |oan conpany.

On or about Novenber 9, 2000, Judge G ndin, the
presiding judge at that time, entered an order requiring the
debtor to pay $940.00 per nonth on or before Novenber 15, 2000
and the 15th day of each nonth thereafter as adequate protection
and setting a trial date for Adversary Proceedi ngs No. 00-695
and No. 00-726. The order was docketed on Novenber 29, 2000 and
has not been appealed. Judge G ndin's illness and this judge's
cal endar have not permtted the adversary proceedings to be

schedul ed pronptly for trial.



Legal |ssues Rai sed at Adversary Nos. 00-695 and 00-726
and Motion for Relief from Stay

The parties who purchased the property at the
Sheriff's Sal e on August 18, 2000 raise res judicata issues and
jurisdiction issues. They raise issues of severance,
abstention, dism ssal, sunmary judgnent and relief from stay.
The issues are all raised in one notion filed at the adversary
proceedi ng, despite the fact that certain requests for relief
pertain only to and can be granted only in the bankruptcy case
and not the adversary. The issues have not been presented
clearly. Even so, in the interest of judicial econony, the

Court will review and address these issues.

Rooker - Fel dnman and Precl usi on | ssues

Many of these issues coal esce around t he Rooker -
Fel dman doctrine. The Rooker-Fel dman doctrine stens fromtwo
Suprene Court cases deci ded about sixty years apart. |In 1923

Rooker v. Fidelity Trust Co., 445 S.Ct. 149, 263 U. S. 413, 68

L. Ed. 36 (1923), the Suprene Court held that |ower federa
courts lack jurisdiction to entertain appeals fromstate court
judgnment s because the constitution reserves that power only to
the Suprenme Court. For a period of time the |ower federa
courts applied Rooker infrequently, often using it

i nterchangeably with the doctrines of claimand issue
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preclusion. In 1983 the Suprene Court decided District of

Col unbi a Court of Appeals v. Feldman, 460 U.S. 462, 103 S.Ct.

1303, 75 L.Ed.2d 206 (1983), which provides the doctrine its
name. In Feldman, the Suprenme Court held that | ower federa
courts have no jurisdiction to hear "challenges to state court
deci sions" or to decide issues "inextricably intertwi ned" with
state court judgnents. At about the sanme tine, the Suprene
Court decided a series of preclusion cases expandi ng the reach
of the Full Faith and Credit Doctrine and Act and limting
federal court jurisdiction to reach issues that were decided or
m ght have been decided by state courts.

The Full Faith and Credit Doctrine of the U S
Constitution, Article 4, Section 1, is codified at 28 U S.C
8§ 1738 "full faith and credit."” This code section inplenents
that doctrine of res judicata and col |l ateral estoppel now better
descri bed as "claimpreclusion" and "issue preclusion.” This
statute obliges federal courts to give the sanme preclusive
effect to state court judgnents as would the courts of the state

rendering the judgnent. Krener v. Chem cal Construction Corp.

456 U.S. 461, 102 S.Ct. 1883, 72 L.Ed.2d 262 (1982).
Additionally, 28 U S.C. § 1257 provides that final
judgnents or decrees rendered by the highest court of the state

in which a decision could be had, may be revi ewed by the Suprene



Court. This has been interpreted so that review of a state
court judgnent may be had only in the U S. Suprene Court.

U S. district courts and U S. bankruptcy courts do not have
jurisdiction over challenges to state court decisions. This is
so even if the chall enge raises constitutional questions which
the state courts could have heard. The jurisdiction possessed
by the district courts and bankruptcy courts is strictly
original trial jurisdiction not appellate jurisdiction.

There are narrow exceptions where issues invoke
excl usive federal jurisdiction, such as the avoi ding powers of
t he Bankruptcy Code. These statutes raise unique exceptions to
these doctrines. For exanple, liens, judgnent and transfers can
be avoided under 11 U. S.C. 88 522, 544, 545, 547, 548, 549 or
510, because these statutes raise i ndependent and excl usive
federal causes of action.

However, suits, which on their face constitute an
appeal of a state court decision, should be quickly dism ssed by
a federal court on jurisdictional grounds. However,
sophisticated plaintiff's attorneys do not caption their
pl eadi ng as an "appeal,"” but the result they seek froma federa
court is to reverse a state court judgnent.

That appears to be the case here. Count | of the

amended conpl aint and relief requested in Adversary Proceedi ng
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No. 00-695 is to strike the judgnent of forecl osure obtained on
Decenber 2, 1996 by FCMC and void the Sheriff's Sal e conduct ed
on August 18, 2000. Based on the present record, the Rooker-
Fel dman doctrine, and preclusion doctrines, this court does not
believe it has jurisdiction to hear the maters raised in Count |
of the conpl aint.

In her brief, the debtor clains the provision of
11 U.S.C. 8 544 provides the Trustee with such power to avoid
the two transfers, i.e., judgnment of foreclosure and/or
Sheriff's Sale. It is correct that upon the appropriate facts
11 U.S.C. 8§ 544 woul d provi de such i ndependent exclusive federa
jurisdiction. However, the facts which are specifically alleged
do not inplicate 11 U.S.C. 8 544. The facts alleged only cal
attention to alleged errors under state | aw. However, the
Amended Conpl ai nt al so sounds in preference as it calls
attention to the Sheriff's Sale occurring within 60 days of the
debtor's bankruptcy filing.

The Court permts the debtor to anmend the conplaint to
all ege facts which would i nvoke application of a bankruptcy
statute such as, but not linmted to, 11 U.S.C. 8§ 544 or § 547
and accordingly establish federal jurisdiction. It is the
burden of the debtor to establish that the causes of action

raised in Count | of the conplaint are not disguised appeal s of
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the state court foreclosure judgnent and/or the Sheriff's Sale
of property. Count | wll be dismssed without prejudice, if

appropriate jurisdiction is not established.

An appropriate order is attached.

Dated this day of February, 2001

Joseph L. Cosetti
U. S. Bankruptcy Judge

cc: David A Scholl, Esg.
Regi onal Bankruptcy Center
200 East State Street, Suite 309
Medi a, PA 19063

Edwar d Spar kman, Esq.
Chapter 13 Standi ng Trustee
P. O Box 40119

Phi | adel phia, PA 19106

Louis P. Vitti, Esq.
916 Fifth Avenue
Pittsburgh, PA 15219

Sandhya M Feltes, Esq.

El even Penn Center, 14th Fl oor
1835 Mar ket Street

Phi | adel phia, PA 19103-2985

Robert Di anond, Esq.

Rose Tree Corporate Center |

1400 N. Providence Road, Suite 115
Media, PA 19063

Judith T. Romano, Esg.

Two Penn Center Plaza, Suite 900
Phi | adel phia, PA 19102
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IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

I N RE:
JOAN KELLY, Bankruptcy No. 00-32443

Debt or.
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JOAN KELLY, EDWARD SPARKMAN, Adversary No. 00-695

Plaintiffs,
VS.
AVERI QUEST MORTGAGE COMPANY,
ROSE TREE PROPERTIES, |INC., and
FI RST COMVERCI AL MORTGAGE CO ,

Def endant s.
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DELAWARE COUNTY PROPERTIES, L.P., Adversary No. 00-726
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Plaintiff,
VS.
JOAN KELLY,
Def endant .
ORDER OF COURT
AND NOW this _ day of February, 2001, upon the

basis of the attached Menorandum Qpi nion of this date, it is
her eby ORDERED t hat :

A. Wth Regard to Adversary Proceedi ng No. 00-695

1. The debtor is to further anend the conplaint to

al l ege specific facts which she intends to prove, which would



i nvoke a provision of the bankruptcy code such as 11 U. S.C. 88§
544 and 547, so as to provide this court with federal

jurisdiction. The debtor has until February 26, 2001 to submt,

file and serve such anended conpl aint. Defendants have unti

March 12, 2001 to respond. The Court will determ ne whether a

hearing i s needed.

2. The cause of action raised in Count Il against
Anmeri quest sounds in tort and may continue. |If there has been
I nappropriate conmuni cati on between Aneriquest and ot her
def endants, Count |1 may be anended.

3. Discovery is permtted to proceed imedi ately as
to Ameriquest and First Conmercial Mrtgage Conpany/ Regi ons
Conpany.

The debtor has the burden of convincing the Court that
the cause of action raised in Count | is not a disguised appeal
of the state court judgnent of foreclosure and/or the Sheriff's
Sal e.

If this Court remains unconvinced of its jurisdiction,
it wll dismss Count | without prejudice to raise these issues

in the state court.

B. Wth Regard to Adversary Proceedi ng No. 00-726

The Court continues the Mtion for Remand of Ej ect nent
action filed at Adversary Proceedi ng No. 00-726.
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C. Wth Regard to Bankruptcy No. 00-32433/Relief from Stay

The Court chooses not to disturb the order entered by
Judge G ndin requiring the debtor to pay $940 per nonth to the
Del aware County Properties, L.P. as adequate protection pending
resolution of Count | of Adversary Proceeding 00-695. No appeal
was taken fromthat order.

Al other notions are conti nued.

Joseph L. Cosetti
U. S. Bankruptcy Judge



CC:

David A. Scholl, Esqg.

Regi onal Bankruptcy Center

200 East State Street, Suite 309
Media, PA 19063

Edwar d Spar kman, Esqg.
Chapter 13 Standi ng Trustee
P. O Box 40119

Phi | adel phia, PA 19106

Louis P. Vitti, Esq.
916 Fifth Avenue
Pittsburgh, PA 15219

Sandhya M Feltes, Esq.

El even Penn Center, 14th Fl oor
1835 Market Street

Phi | adel phia, PA 19103-2985

Robert Di anond, Esq.

Rose Tree Corporate Center |

1400 N. Providence Road, Suite 115
Medi a, PA 19063

Judith T. Romano, Esg.
Two Penn Center Plaza, Suite 900
Phi | adel phia, PA 19102



