IN THE UNI TED STATES BANKRUPTCY COURT
FOR WESTERN DI STRI CT OF PENNSYLVAN A

I N RE:
Robert J. Stewart and
Lisa J. Stewart

Bankruptcy No. 00-20770-JKF
Debt or s Chapter 13

Robert J. Stewart and
Lisa J. Stewart,

Adversary No. 00-2217-JKF

Plaintiffs
V.
U. S. Bank

Def endant
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Appear ances: Francis E. Corbett, Esq. for Debtors/Plaintiffs
Charles F. Bennett, Esqg. for U.S. Bank

MEMORANDUM OPI NI ON*

Before the Court are Cross Mditions for Sunmary Judgnent on
the issues of whether or not a partially secured second
nortgage is nodifiable under 11 U S. C. 8§ 1322(b)(2); whether it
can be "stripped down" to the difference between the val ue of
the residence and the anpbunt owed to superior encunbrances at
the time of filing; and whether a security interest in an
escrow for taxes and insurance prem uns, recited in the second

nortgage instrunment, creates security additional to that held

The court’s jurisdiction was not at issue. This
Mermor andum Opi ni on constitutes our findings of fact and
concl usi ons of | aw.



in the residential realty itself, the effect of which disallows
the second nortgage hol der the protection of the
antinodification clause of 8§ 1322(b)(2).

Joint Debtors Robert and Lisa Stewart, Plaintiffs in this
adversary action, are indebted to Defendant U. S. Bank (the
Bank) through a second nortgage. Debtors argue that, as a
matter of law, the antinodification clause of §8 1322(b)(2) does
not apply to them because the Bank has an additional security
I nterest through a pledge in the formof an escrow for taxes,
assessnents, insurance prem uns and ground rents as recited in
the Bank's nortgage instrunment. Debtors assert the right,
under 8§ 506, to "cram down" the value of the secured claimand
then to "strip down" the second nortgage lien to the equity
left in the property after subtracting the outstandi ng bal ance
on the first nortgage fromthe value of the residence. Debtors
and U. S. Bank have stipul ated that the payoff bal ance on the
first nortgage to Bell Federal was $52,509.00 and on the second
nortgage to U.S. Bank was $54,278.52 as of February 4, 2000.

W will value the asset as of the date of filing of the Chapter

13 petition.? |In re Taras, 136 B.R 941 (Bankr. E.D. Pa.

1992). Paynents on the first nortgage since the Chapter 13
comrenced woul d not inpair the second nortgage.

U S. Bank argues, as a matter of law, that its status as a

2 The original petition was filed on February 4, 2000, as
a Chapter 7. Debtors filed a voluntary conversion to Chapter
13 on April 13, 2000. Their plan was filed on May 31, 2001.



partially secured nortgagee places it under the protection of

the hol ding of Nobel man v. Anerican Savings Bank, 508 U S. 324

(1993), which determned that the rights of a creditor hol ding
a claimthat is partially secured by value in residentia
realty may not be bifurcated in a Chapter 13 case. Bank argues

t hat Nobel man should control rather than In re MDonal d,

205 F. 3d 606 (3d Cir.), cert. denied, _ US _ , 121 S.Ct. 66

(2000), which determned that the lien of a wholly unsecured
second encunbrance nmay be stripped off. The Bank further
argues that it should be afforded the protection of the
antinodi fication clause of 8§ 1322(b)(2), asserting that it

hol ds "a claimsecured only by a security interest in real
property that is the debtor's principal residence" because the
provision in its nortgage which grants it security through a
pl edge® of taxes, assessments, insurance prem uns and ground
rents to be held in escrowis not perfected* against particul ar
deposits, and, therefore, is neaningless. The Bank cones to
this concl usion because of a provision in the nortgage, at the
end of the first paragraph of Part 2 (Funds for Taxes and

I nsurance) of UNI FORM COVENANTS, which reads "Borrower shal

® The | ast sentence of the second paragraph of part 2
(Funds for Taxes and Insurance) of U S. Bank's nortgage
I nstrument reads: "The Funds are pl edged as additional
security for the sunms secured by this Mrtgage."

* Nothing in § 1322(b)(2) requires perfection or
attachment of the security interest. See In re Larios, 259
B.R 675, 678 (Bankr. N.D. Ill. 2001) ("[a]lthough § 101(51)
states that there must be an agreenment purporting to create a
lien, it does not state that the |ien nmust be enforceable").




not be obligated to nmake such paynents of Funds to Lender to
the extent that Borrower nakes such paynents to the holder of a
prior nortgage or deed of trust if such holder is an
institutional lender."” Exhibit Bto Stipulation of Facts. It

I s undi sputed that tax and i nsurance prem um paynents have been
made, to date, only to the first nortgage hol der, Bell Federa
Savi ngs, pursuant to an escrow clause in Bell's nortgage
docunent, and it is also undisputed that Bell is an
Institutional |lender. The Bank argues, therefore, that it can
take advantage of the antinodification clause of 8§ 1322(b)(2)
and that its nortgage cannot be "crammed down" under Nobel man.
However, Part 3 of the nortgage (Application of Paynents) al so
directs the application of the escrow as follows: "first in
paynent of anounts payable to Lender by Borrower under
paragraph 2 hereof [Part 2, Funds for Taxes and | nsurance],
then to interest payable on the Note, and then to the principa
of the Note." Thus, should the Bank ever receive funds toward
this escrow, it wll have both a perfected security interest in
personalty and a right to apply proceeds toward obligations
under the nortgage.

The relevant facts are these (references are to the
Stipulation of Facts signed by counsel for both parties unless
ot herw se annot at ed) :

7/ 28/ 95 Debtors signed a first nortgage on their

residential realty in favor of Bell Federal
Savings (1 3)

12/ 10/ 98 Debtors signed a second nortgage in favor of



US Bank (T 5)

2/ 4/ 00 Debtor filed chapter 7 at which tinme Bell
Federal nortgage bal ance was $52, 509. 00 and U. S.
Bank nortgage bal ance was $54, 278.52 (11 1, 3,5)

3/21/00 an appraisal of realty attributes a val ue of
$77,000.00 to the residence (Exhibit Ato
Plaintiffs' Conplaint to Determ ne Secured
St at us)

U.S. Bank has not stipulated to the apprai sed val ue of the
property; however, the parties agree that the second nortgage
is partially secured and the exact value is not material to the
pendi ng noti ons.

Nobel man explains that the starting point for |ooking at
how 8 506 and 8 1322(b)(2) can be read together is valuation:

Petitioners were correct in |ooking to 8 506(a) for a

judicial valuation of the collateral to determ ne the

status of the bank's secured claim It was

perm ssible for petitioners to seek a valuation in

proposi ng their Chapter 13 plan, since 8 506(a)

states that "[s]uch value shall be determined ... in

conjunction with any hearing ... on a plan affecting

such creditor's interest.”
Nobel man, 508 U.S. at 328-329.

Usi ng that approach in this case establishes U S. Bank's

second nortgage to be partially secured. In re McDonald, 205

F.3d 606 (3d Gr.), cert. denied, U. S.

__, 121 S . C. 66

(2000), held that a wholly unsecured second nortgage could be
"stripped off." See also In re Bartee, 212 F.3d 277 (5" Cir.

2000), rehearing en banc denied 228 F.3d 411 (5'" Cir. 2000);

In re Tanner, 217 F.3d 1357 (11'" Gir. 2000); and In re Mann,

249 B.R 831 (1° Cir. BAP 2000). MbDonald also ruled that a

nort gage secured by even a dollar in equity cannot be stri pped

5



off. The Bank's nortgage is not wholly unsecured, and the
Third Circuit's opinion in MDonald applies. Because there is
at | east one dollar of equity to support U S. Bank's nortgage,
It cannot be stripped off. The question then becones whet her
the nortgage is nodifiable.

This court, in In re Steslow, 225 B.R 883 (Bankr. E.D.

Pa. 1998), citing dicta fromlIn re Hamond, 27 F.3d 52 (3d Gr.

1994) (rehearing deni ed), analyzed Pennsyl vania | aw whi ch deens
the pl edge of the escrow of taxes and insurance to be
personalty and, therefore, constitutes a security interest in
sonmet hing other than one in real property that is the debtor's
principal residence. W find that under Pennsylvania |law this
pl edge is sufficient to convey a security interest, although
that interest would not attach to specific funds until the
Debtors delivered noney into the escrow.

In Royal Bank of Pennsylvania v. Selig, 644 A 2d 741 (Pa.

Super. 1994), appeal denied, 655 A 2d 516 (Pa. 1995), a

judgnment creditor attached the account of a depositor, which
account was held at a bank and contained securities. The bank
noved to dismss the wit of attachnment. |In ruling that the
bank had rights superior to those of the judgnent creditor, the
Pennsyl vani a Superior Court discussed security interests and
pl edges:

The possession necessary for perfection of a security

interest [in funds in the possession or control of

another creditor] is akin to that required for a

pl edge. Funding Sys. Asset Managenent Corp. V.
Chem cal Business Credit Corp., 111 B.R 500, 516




(WD. Pa. 1990)[sic].... For a pledge to exist,
"[t]he pl edgor nust relinquish possession of the
property and unequivocally deliver it to the pl edgee
In such a way that the pledgee has absol ute dom nion
and control over the property so as to absolutely
deprive the pledgor of any control over it."

Royval Bank of Pennsylvania v. Seliq, 644 A 2d at 746. W

interpret the | anguage "[f]or a pledge to exist" in the context

of Selig to nmean "for an enforceable pledge to exist."

"Pl edge" is defined in Webster's Il New Ri verside University
Dictionary 903 (1989) as "a formal prom se to do or not to do
somet hi ng; " "sonething given or held as security to guarantee
paynment of a debt or fulfillnment of an obligation". 1In the
matter before us the pledge is a prom se and no escrow paynments
need be made to U S. Bank at this time. Once Debtors actually
make a paynment for taxes and insurance to this nortgage hol der,
Debtors will have "delivered" and relinqui shed any control over
the "Funds". At that point security will have been given for

t he pl edge and perfection occurs. Nothing nore than delivery
of funds into the escrowis needed in this case to "perfect"”
U S. Bank's interest. However, 8 1322 does not require the
interest to be perfected. It nerely requires the Bank to have
an interest secured by sonething other than real property that

is the Debtor's principal residence. See In re Larios, 259

B.R 675 (Bankr. N.D. Ill. 2000). Thi s the Bank acquired when
it demanded the pledge in its formnortgage and Debtors
conveyed the pl edge by signing the docunent. The reason for

t he perfection upon delivery rule, expressed in Funding



Systens, is



...to prevent the pledgor frommsleading a potenti al
subsequent | ender into believing that he is free to
pl edge that sane property again...

In re Fundi ng Systens Asset Managenent Corp., 111 B.R 500, 517

(Bankr. WD. Pa. 1990). 1In the instant case, there is no
potential for m sleading any subsequent |enders with regard to
these funds. |If noney is ever deposited into the escrow, those
funds could not be pledged to anyone el se as they would be in
t he excl usi ve possession and control of U S. Bank pursuant to
Its nortgage.

As further support for our finding that the pledge
conveyed a security interest separate fromthe realty within
t he nmeaning of § 1322, although no delivery of funds has yet

occurred, we refer to First National Bank of MAdoo v. Reese,

51 A .2d 806 (Pa. 1947). The Pennsyl vani a Suprene Court
therein, after ruling that trade fixtures were personalty, held
that a pledge of such trade fixtures, although undelivered and
recorded only with the nortgage, was nonet hel ess superior to a
reversionary interest recited in the nortgage. |In so holding,
the court said

Wi | e possession of the pledged property was not

taken by the Bank the | atter obtained at |east an

equitable lien thereon which was valid as agai nst

t he pl edgor. ..

Fi rst National Bank of MAdoo v. Reese, 51 A 2d at 8009.

An additional security interest in sonething other than

the debtor's principal residence nakes the antinodification



clause of § 1322(b)(2) inapplicable:

[Clreditors who denmand additional security interests

I n personalty or escrow accounts and the |ike pay a

price. Their clains beconme subject to nodification.
Steslow, 225 B.R at 886, quoting Hamond, 27 F.3d at 57. The
nortgage held by the Bank in this case contains, at the end of
t he second paragraph of part 2 under "UN FORM COVENANTS, " the
following: "The Funds [escrowed for taxes and insurance
prem uns] are pledged as additional security for the suns
secured by this Mdrtgage." (Exhibit B, Stipulation of Facts.)
The Hammond and Stesl ow debtors were permitted to bifurcate the

out standi ng nortgage into secured and unsecured parts.

Based upon Hammond, Judge Scholl held in In re Reed, 247

B.R 618 (Bankr. E.D. Pa. 2000), that a first nortgage hol der
who al so had a security clause covering taxes and i nsurance
prem uns, had "additional security" and, therefore, could not
claimthe antinodification protection of 8§ 1322(b)(2). The
Bank asserts that the only security it has for the second
nortgage is the realty itself since, despite the UN FORM
COVENANTS | anguage conveying a pledge to the Bank of funds held
In escrow, no funds for taxes and insurance prem uns have
actually been paid to it as second nortgagee. Rather, Debtors
have been naki ng those paynents to the first nortgagee. The
Bank argues that the following |limtation on paynents of such
Funds negates the secured nature of the pledge: "Borrower
shall not be obligated to make such paynments of Funds to Lender

to the extent that Borrower nmakes such paynents to the hol der
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of a prior nortgage or deed of trust if such holder is an
institutional lender." (Exhibit B, Stipulated Facts, § 2 of
UNI FORM COVENANTS. ) This contention is without nmerit inasnuch
as 8 1322 does not require attachnent or delivery. It requires
nerely that the Bank have a security interest secured only
agai nst Debtors' residential real estate. U S. Bank has nore
in this case.

Hanmmond, 27 F. 3d at 56, quoting the underlying security
docunent at issue therein and a simlar one in WIlson v.

Conmonweal th Mortgage Corp., 895 F.2d 123 (3d G r. 1990), rul ed

that a first nortgage plus a security interest in persona
property in "any and all appliances, nachinery, furniture and
equi prent (whether fixtures or not) of any nature whatsoever
now or hereafter installed in or upon said prem ses" took the
secured claimoutside the antinodification clause of § 1322 and
therefore permtted nodification dowward to coincide with the
val ue of the property. Steslow ruled that a first nortgage
plus a security interest in personal property (an escrow
account for taxes and insurance prem uns) could be bifurcated
and "stripped down." Nobelman dealt with a partially secured
first nortgage which was the only security for the asset to
which it attached. W find the distinctions between this case
and Hammond and Steslow to be inconsequential. The Hammond
court comments about Nobel man:

...[T]he Suprenme Court's failure to address the

effect of the additional security interest in the
Nobel man nortgage does not inply that the Suprene

11



Court held section 1322(b)(2) prohibits bifurcation
of residential nortgages that al so give the nortgagee
a lien on personal property used in or about the
resi dence. W conclude that Nobel man does not
overrule our holding ... that a nortgagee who w shes
to avoid bifurcation of its claimon a residentia
nortgage nust limt its lien to the real estate.
Hammond, 27 F. 3d at 57.
Because the Bank has additional security, the
antinodi fication clause of 8§ 1322(b)(2) does not apply and
Debtors may invoke 8§ 506 to bifurcate the second nortgage held
by Bank.
Qur ruling is not inconsistent wwth the policy reasons

expressed in In re Lam 211 B.R 36 (9'" Gr. BAP 1997), appeal

di sm ssed, 192 F.3d 1309 (9'" Cir. 1999), and its analysis of
Justice Stevens' concurring opinion in Nobelman: "[B]ecause
second nortgagees are not in the business of |ending noney for
home purchases, the sanme policy reasons for protection of first
nor t gagees under section 1322(b)(2) do not exist for second
nmortgagees.” In re Lam 211 B.R at 41.

An appropriate order will be entered.

[ s/
Judith K Fitzgerald
Chief U S. Bankruptcy Judge

DATED: June 27, 2001
cc: Charles F. Bennett, Esq.

Appl e and Apple, P.C
4650 Baum Boul evard
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Pittsburgh, PA 15213
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Francis E. Corbett, Esq.

Cal ai aro and Cor bett,
1105 Grant Buil ding
Pittsburgh, PA 15219

P.C

Ronda J. W nnecour, Esq.

Suite 3250, USX Tower
600 Grant Street
Pittsburgh, PA 15219
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IN THE UNI TED STATES BANKRUPTCY COURT
FOR WESTERN DI STRI CT OF PENNSYLVAN A

I N RE:

Robert J. Stewart and

Li sa Stewart Bankruptcy No. 00-20770-JKF

Debt or s Chapter 13

Robert J. Stewart and
Lisa J. Stewart

Adversary No. 00-2217-JKF

Plaintiffs
V.
U. S. Bank

Def endant

AAAAAAAAAAAAAAAAA

JUDGVENT ORDER

AND NOW this 27th day of June, 2001, for the reasons
expressed in the foregoing Menorandum Opinion, it is ORDERED,
ADJUDGED, and DECREED that the Mdtion for Summary Judgnent of
Def endant/ U. S. Bank is DENI ED and that the Cross-Modtion for
Summary Judgnment of Plaintiffs/Debtors is GRANTED. Judgnent is
entered in favor of Plaintiffs Robert J. Stewart and Lisa J.
Stewart, and agai nst Defendant U S. Bank. The nortgage hel d by
U.S. Bank is subject to nodification and is not protected by §
US C 8 1322(b)(2), inasmuch as U S. Bank's claimis secured
by collateral in addition to the real estate used by Debtors as

their principal residence.



I T 1S FURTHER ORDERED t hat because the parties have not
agreed upon the value of the residence, U S. Bank nay obtain an
appraisal within 30 days hereof. A stipulation and proposed
order fixing the value shall be filed not |ater than 45 days
hereof. |If no stipulation is filed, a pretrial and status
conference to discuss dates for trial as to value will be held
on August 23, 2001, at 1:30 p.m in CourtroomA, 54'" Floor USX
Tower, 600 Grant Street, Pittsburgh, PA. Once value is
determ ned, the court will determne the allowed secured claim
of U S. Bank.

Thi s Adversary renmai ns OPEN pendi ng further Order.

[ s/
Judith K Fitzgerald
Chief U S. Bankruptcy Judge

cc: Charles F. Bennett, Esq.
Appl e and Apple, P.C.
4650 Baum Boul evard
Pittsburgh, PA 15213

Francis E. Corbett, Esq.
Cal ai aro and Corbett, P.C
1105 Grant Buil di ng
Pittsburgh, PA 15219

Ronda J. W nnecour, Esq.
Suite 3250, USX Tower
600 Grant Street
Pittsburgh, PA 15219



